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QUESTIONS PRESENTED 


(Appellants-plaintiffs will be referred to as plaintiffs and appellee-de- 
fendant will be referred to as defendant, throughout this brief) 


1. In the trial of this personal injury action was it not error to 
permit cross examination into matters relating to another accident which 
had no bearing on the issues being tried? 


2. Was it not error to permit cross examination in the area of the 
sexual aspect of consortium which was beyond the scope of the limited 
claim for loss of consortium presented in the opening statement to the 
jury? 


3. Did not substantial injustice to plaintiffs and their cause ensue 
froma representation to the trial court by defendant that it would "prove 
that he (male plaintiff) claimed loss of consortium during the same pe- 
riod that she (female plaintiff) was claiming loss of his", and from the 


ruling induced thereby admitting evidence involving a prior accident to 
female plaintiff, whereas in truth male plaintiff had never claimed loss 
of consortium which fact plaintiffs were forced to establish? 


4, In the light of male plaintiff's limited claim in the pre-trial or- 
der for his loss of earning capacity during disability, was it not error 
to admit evidence that the wages paid substitute pharmacists were de- 
ducted as a business expense from his income tax on his 50% interest 
in the husband-wife pharmacy partnership? 


5. Does not justice require vacation and setting aside of a judgment 
adverse to plaintiffs whose cause was clearly prejudiced by the insertion 
in the trial of false, irrelevant and collateral issues? 
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Was Grossly Unfair 53 


(a) The claim of the wife's loss of consortium in this | 
case was limited and not of the nature distorted 
by defendant. 


(b) No claim for loss of consortium was made by 
male plaintiff in connection with his wife's prior 
accident 


(c) Even if both plaintiffs had unqualifiedly claimed 
loss of consortium the cross examination would 
still be objectionable 
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aries Paid to the Substitute Pharmacists on Male Plain 
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STATEMENT OF THE CASE 


Male plaintiff sued for damages for personal injuries. Female plain- 
tiff, his wife, sued for loss of consortium. The accident involved in the 
case occurred on January 17, 1964, on the premises of the defendant, 
Connecticut House, Inc., 4500 Connecticut Avenue, N. W., Washington, 

D. C. Male plaintiff slipped and fell on ice outside the rear entrance to 


this building on his way to keep a dental appointment with one of the ten- 
ants of the building. The accident happened shortly after 10:00 a.m. 
Male plaintiff's testimony and that of three other witnesses for plaintiffs 
was that the area where male plaintiff fell was covered with ice. 


Plaintiffs’ witness, Dr. Robert Young, a tenant in the building, tes- 
tified that in his approach to the rear entrance of the building at about 
9:00 a.m. he also slipped on ice at about the same spot where male 
plaintiff later had his fall. Likewise, Mrs. Lora Young, then his secre- 
tary and now his wife, whose arrival at the building preceded his by a 
few minutes, testified that she also slipped on ice about the same spot. 
Neither actually fell tothe ground. On entering the building both of these 
witnesses reported to unidentified personnel of the building their expe- 
rience in slipping on the ice. A third witness for plaintiffs, David J. 
Condon, an electronics serviceman testified that the area where he found 
male plaintiff on the ground was all icy and that he himself had found it 
to be quite slippery. 


Defendant's only witness, one Preston Wright, its janitor, testified 
that at some time between 7:30 and 8:00 a.m. on the morning of the ac- 
cident he had put an ice melter substance on the snow covered ground at 
the approach to the rear entrance of the building and that he did this 
again at about 9:00 a.m. He stated that he saw male plaintiff on the 
ground following male plaintiff's fall, and that there was then no ice in 
the immediate area. 


Male plaintiff sustained a fracture to his left ankle. He was hospi- 
talized fora period of about 4 days. His leg remained in a cast for some 
several weeks and he had continuing difficulty with his ankle for a period 
of about two years from the date of the accident. 


Male plaintiff, a registered pharmacist, in partnership with his wife 
owns a local drug store. He testified that he was unable to work in their 
pharmacy for several weeks and that in his place two registered pharma- 


cists successively were hired as substitute pharmacists during the period 
of his totaldisability. He testified and furnished supportive documentary 


evidence as to amounts paid for these substitute pharmacists. 


In plaintiffs’ opening statement to the jury it was made clear that 
female plaintiff's claim for loss of consortium was limited to deprivation 
of the support and help of her husband at a time when she, herself, was 
disabled. (J.A. 10) | 

In cross examination of male plaintiff he was asked if his wife "had 
an automobile accident and was claiming an injury to her back." On ob- 
jection a bench-side colloquy ensued in which defendant's counsel stated: 

. Lam going to prove that he claimed loss of consortium during the 
same period that she was claiming loss of his." The trial court then an- 
nounced to the jury: ‘In the light of the explanation at the bench, I will 
allow the question." (J.A. 33) The response to the question was yes and 
that her auto accident occurred in January, 1963, and male plaintiff also 
testified that his wife's back injury necessitated her hospitalization in 
January, 1964, a few days after his discharge from the hospital. 


| 
Then followed this question and answer: 
"Q. Was she in any condition, with her back|to re- 


ceive your consortium? 


"A. Not being a medical man, I don't know how to 
answer that question.” (J.A. 34) 


And then: | 
"Q, And you made a claim for the loss of her con- 
sortium because of her back injury, didn't you?" 


| 
(Objection by counsel) | 


"The Court: I think that goes to the witness’ cred- 
ibility. Objection overruled.” 


"A. If the record so proves it, I imagine I ai, sir." 
(J.A. 34) 


Male plaintiff was then asked to identify his signature on the release 
dated March'9, 1965, which terminated his wife's personal injury claim. 


Female plaintiff later testified as to the nature of her claim for loss 
of her husband's consortium, i.e. his inability to furnish her comfort and 
support in the house, principally in the care and guidance of their 3 chil- 
dren when she was incapacitated. (J.A. 43) Sne also testified that a suit 
was not filed in her accident claim and that her husband did not make 
claim for loss of her consortium. The trial court sua sponte then ex- 
cluded the latter, and counsel withdrew it. (J.A. 43) 


Robert S. Cullen of the Travelers Insurance Company was brought 
on as a rebuttal witness for plaintiffs. He had with him the company's 
file of female plaintiff's injury claim. To numerous questions as to 
whether male plaintiff had actually asserted a claim for loss of consor- 
tium his most responsive answer was that there was a husband and wife 
release in the file. Finally, he testified that where there is an injury 
claim of a wife, it is standard practice to obtain the signature of the 
husband on the release. (J.A. 48-51) 


In the pre-trial order it was clearly stated that no claim was made 
for loss of income from the partnership business, and that male plain- 
tiff's claim was for disability in his earning capacity as a registered 
pharmacist. (J.A. 7) 


Over objection male plaintiff was required in cross examination to 
answer questions tending to show that his share of the partnership was 
50% and that the amount paid to the substitute pharmacists was deducted 
from his income tax as a business expense. (J.A. 38) 


After verdict for defendant plaintiffs moved for a new trial, which 
motion was denied. This appeal followed. 


STATEMENT OF POINTS 


1. The Court erredin overruling plaintiffs’ objections to defendant's 
cross examination of male plaintiff which was suggestive of false claims 
of loss of consortium. 


2. The Court erredin overruling plaintiffs’ objections to defendant's 
inquiry as to allocation of paymentsto substitute pharmacists out of male 
plaintiff's share of profits from plaintiffs’ joint business. 


| 
3. The Court erred in denying plaintiffs’ motion for a new trial. 


SUMMARY OF ARGUMENT 


The lower court committed prejudicial error in permitting certain 
cross examination of male plaintiff: 


1. Over objection it allowed defendant to bring out evidence pertain- 
ing to a prior auto accident involving female plaintiff. (J -A. 32-33) This 
evidence led the jury to believe that each of the plaintiffs was actively 
seeking damages for loss ofthe other's consortium, as of the same period. 


The trial court's error in this regard was manifold. It allowed 
defendant to mislead the jury into the mistaken belief) that consortium 
embraces only sex. (J.A. 33) In its ruling it ignored the opening state- 
ment to the jury that female plaintiff's claim for loss of consortium was 
for the loss of her husband's help and support when she herself was dis- 
abled. (J.A. 10) It permitted defendant, without requiring any prelimi- 
nary showing, dramatically to create the illusion that male plaintiff had 
claimed loss of consortium, arising out of his wife's accident. (J.A. 34) 
On objection defendant had stated to the trial court it would prove that 
male plaintiff had claimed loss of consortium. Not only did defendant 
fail to prove it, but plaintiffs were forced to set the record straight as 
to this irrelevant and highly prejudicial issue. Plaintiffs through the 
testimony of female plaintiff and by a witness in rebuttal proved that no 
such claim had been made by male plaintiff, and that his signature on the 
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husband-wife release terminating his wife's claim was nothing more than 
a standard insurance requirement. (J.A. 50-51) 


Academically, even if both plaintiffs actually had claimed simulta- 
neous loss of consortium, the trial court should not have permitted the 
unbridled cross examination of male plaintiff. Tne reason is to be found 
in the philosophy which underlies the "collateral source" rule. 


2. The cross examination relating to male plaintiff's share in the 
pharmacy partnership, and the net effect on his profits therefrom as af- 
fected by deduction of the substitute pharmacists’ salaries, was inadmis- 
sible. Tne trial court's ruling admitting this evidence was in conflict 
with the pre-trial order, which sets forth that male plaintiff's claim was 
for loss of his earning capacity as a pharmacist and expressly excludes 
consideration of loss of income from the pharmacy business. (J.A. 7) 
The admission of this evidence also contravened the "collateral source" 
rule. 


ARGUMENT 


Plaintiffs' grievance is that the trial court permitted improper cross 
examination in two separate areas which was so prejudicial as to deprive 
plaintiffs of a fair trial. 


The Cross Examination Relating to Loss 
of Consortium Was Grossly Unfair 


(a) Theclaim of thewife's loss of consortium in this case was lim- 
ited and not of the nature distorted by defendant. 


Consortium over the centuries has been "said to be made up of a 
bundle of legal rights to the alliterative trio of the services, society and 
sexual intercourse of the wife." Prosser, Law of Torts, Sec. 118, p..895 
(1964). Of course, under Hitaffer v. Argonne Co., inc., 87 U.S. App. D.C. 


57, 183 F.2d 811 (1950), in this jurisdiction the wife now has precisely 
the same rights vis-a-vis her spouse. 


Female plaintiff's "bundle of legal rights” involved in the trial of 
this case was expressly limited to "the support and help of a husband 
when she herself was disabled." (J.A. 10) Plainly and simply this con- 
veys the thought of services, society, and extra kindnesses expected of 
a husband by a wife suffering from disability. It most certainly does not 
suggest sex and fairly construed this statement excludes sexual activity, 
or the deprivation of it, as a consideration in the wife's claim for loss 


of consortium. 


Defendant's concept, accepted by the trial court and| communicated 
to the jury, was that consortium is synonymous with and limited to sex- 
ual relations. Thus, when at bench-side defendant stated it would prove 
simultaneous claims by the spouses for loss of Consortium, the trial 
court announced to the jury: “Inthelight of the explanation at the bench, 
I will allow the question" ,as to whether the wife had an auto accident and 
was claiming an injury to her back. (J.A. 33) This laid the ground for 
the question: "Was she in any condition, with her back, to receive your 
consortium?" (J.A. 34) | 


Plaintiffs’ position is that the trial court's error here is two-fold. 
First, specifically it ignored the expressly limited area of the wife's 
claim for loss of consortium; secondly, it failed in its ruling generally 
to take account of the broad legal spectrum of consortium. 


(b) No claim for loss of consortium was made by male plaintiff in 
connection with his wife's prior accident. 


The trial court accepted without question or comment defendant's 
representation that it would prove that plaintiffs were claiming loss of 
each other's consortium during the same period. This occurred ata 
most significant time. Plaintiffs were objecting to defendant" S$ opening 
thrust into a totally irrelevant matter, i.e. female = auto acci- 


dent. In view of the grave danger to plaintiffs' rights one would have 
expected some display of judicial caution. The trial court neither asked 
for the nature of the vaunted proof nor reminded counsel of his re- 
sponsibility. (J.A. 33) 


After all, the plaintiffs were about to be cast in the role of grasp- 
ing, brazen claimants who were by skillful design seeking damages to 
which they were not entitled. Certainly both the trial court and defend- 
ant's counsel did not discharge the duty they owed plaintiffs to safeguard 
a fair trial: 

"Under our system of jurisprudence, '* * * It is the duty 
of the court and of its officers, the counsel of the par- 
ties, to prevent the jury from the consideration of ex- 
traneous issues, of irrelevant evidence, andof errone- 
ous views of the law, to guard it against the influence 
of passion and prejudice, and to assure to the litigants 
a fair and impartial trial. An omission by court or 
counsel; to discharge this duty, ora persistent violation 
of it, is a fatal error, because it makes the trial unfair.’ 
Union Pac. R. Co. v. Field, 8 Cir., 137 F. 14. 15." 
Hockaday v. Red Line, Inc., 85 U.S. App. D.C. 1, 3, 
174 F.2d 154 (1949). 


The fact is that defendant never proved that male plaintiff had made 
claim for loss of consortium. In order to set the record straight plain- 
tiffs were forced in rebuttal to attempt to show the true facts. It readily 
can be seen from a review of the testimony of Robert J. Cullen, plain- 
tiffs' rebuttal and reluctant witness, that male plaintiff had made no 
claim for loss of consortium and that his signature on the husband-wife 
release was a standard requirement in closing the personal injury claim 
of a married woman. (J.A. 48-51) Also, the wife testified that her hus- 
band had made no such claim. (J.A. 43) Despite the trial court's arbi- 
trary exclusion and counsel's withdrawal thereof, her testimony in this 
regard is clear in the record for this Court to see. 


This Court of Appeals recently reversed judgment for defendant in 
Caughman v. Washington Terminal Co., 120 U.S. App. D.C. 217,345 F.2d 
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434 (1965), because of the likelihood that evidence of disability compen- 
sation from a collateral source was misused by the jury. If honest ex- 
traneous matters of this character must be avoided, how much more is 
the need to reject inaccurate, irrelevant information of a scandalous 
nature such as was paraded in the present case? In Campion v. Brooks 
Transp. Co., etc., 17 U.S. App. D.C. 293, 135 F.2d 652 (1943), a new trial 
was orderedbecause the jury was permitted to hear evidence of gambling 
activities of plaintiffs which evidence was unrelated to their personal in- 
jury claims. Surely it can be said that in the collateral context gambling 
is no more unsavory than the spectacle of a false claim for deprivation 
of sexual relations. | 


"The influence of passion and prejudice” on the jury, which must be 
avoided under the rule above quoted in Hockaday, was quite likely in de- 
fendant's cross examination of male plaintiff. When he was asked: "And 
you made a claim for loss of her consortium because of her back injury, 
didn't you'’? (J.A. 34), there was a scene of real drama presented to the 


jury. A plaintiff was on the point of being exposed in flagrant délit. 


Tne drama of that moment is not here exaggerated. | It must be re- 
membered that plaintiff had told the jury of essential immobility on his 
part due to the fractured ankle and cast on his foot during the period now 
in question. (J.A. 18) Hence the jury had the picture of both husband and 
wife sexually inhibited by physical impediment. In the milieu of sexual 
overtones already created by the cross examination relating to the wife's 
claim, what else could the jury be thinking of from this question? 


Male plaintiff's answer must have struck the jury as an equivocation; 
(in fact however he was quite honest). Plaintiff's answer to the question 
was that if the record proved that he had made the claim, then he imag- 
ined he did. Defendant thereupon applied the coup de grace by requiring 
him to identify his signature on the release. (J.A. 35) The likelihood of 
prejudice is increased because the jury heard the trial court in overrul- 
| 
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ing objection state that this matter "goes to the witness' credibility". 


(J.A.3¢) 


(c) Even if both plaintiffs had unqualifiedly claimed loss of consor- 
tium the cross\examination would still be objectionable. 


Under the Hitaffer case, 87 U.S. App. D.C. 57, a claim for loss of 
consortium is distinct and separate from the personal injury claim of the 
spouse. Eachhaslegal status equal to that of any cause of action recog- 
nized in the law of torts. Consequently, the same "collateral source" 
rule, enunciated in the Caughman case, 120 U.S. App. D.C. 217, fairly 
should be applied with respect to separate, simultaneous claims of a 
husband and wife for loss of consortium arising out of different accidents . 
This is not to suggest a rule which would arbitrarily and absolutely bar 
a defendant from cross examination in this area. However, a situation 
in which it might be permitted should have to be quite unusual to avoid a 

*result that "the likelihood of misuse by the jury clearly outweighs the 
value of this evidence." Eichel v. New York Central Co., 375 U.S. 253, 
255 (1963). 


It is emphasized that the present case is not one in which unqualified 
simultaneous claims for loss of consortiumare involved. This academic 
proposition is projected to demonstrate a fortiori the gross unfairness 
of the permitted cross examination in the trial of this case. 
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II 


The Cross Examination Involving the Net Effect of Salaries 
Paid to the Substitute Pharmacists on Male Plaintiff's 
Share in the Pharmacy Was Inadmissible 


The triable questions in no way encompassed the effects of male 
plaintiff's disability on plaintiffs’ business, nor on the net return to him 
of the profits therefrom—either before or after taxes. His damages for 
loss of earning capacity properly were to be determined by the market 
value of his servicesasa registered pharmacist, which he was prevented 
from performing. This could be shown by any competent evidence of the 
amount commonly paid for such services. Restatement, 4 Torts sec. 
924, comment c. | 


In this case it was shown by evidence of the amounts paid to the sub- 
stitute pharmacists (J.A. 20) This was entirely in keeping with the pre- 
trial order. (J.A. 7) And yet, from defendant's cross examination (J.A. 
38) the jury was given the clear impression that male plaintitt didn't suf- 
fer the amount of financial loss he was claiming. | 

The cross examination was prejudicial on two grounds. It touched 
onone narrow aspect of male plaintiff's proprietary interest in the phar- 
macy business which by the terms of the pre-trial order was expressly 
excluded from all damage consideration. It was dangerous as evidence 
susceptible of the conclusion that male plaintiff manifested mendacity by 
reaching to recover more than was his due. In short, the lower court's 
ruling admitting this evidence was violative of the "collateral source" 
rule. Lashin v. Corcoran, 152 A.2d 639, 641, 146 Conn. 512 (1959). 

| 
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CONCLUSION 


The evidentiary circumstances of male plaintiff's falland defendant's 
negligence present a meritorious cause in which one could fairly expect 
a verdict in favor of plaintiffs with an award of substantial damages. 
There is strong likelihood that the permitted cross examination chal- 
lenged herein; so prejudiced the jury that plaintiffs did not have a fair 
trial. Itis respectfully submitted that the judgment in favor of defendant 
should be vacated and set aside and that a new trial be ordered together 
with any further rulings that this Court may deem just and proper. 


Respectfully submitted, 


James B. Goding 


504 Federal Bar Building 
Washington, D.C. 20006 


Attorney for Appellants 
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APPENDIX 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


HARRY BERNSTEIN and 
ROSEMARY BERNSTEIN 


v. Civil Action No. 1763-64 


CONNECTICUT HOUSE, INC. 
A Corporation 


DOCKET ENTRIES | 


July 23, 1964—Complaint, appearance, jury demand, filed. 
July 23, 1964—Summons, copies (1) and copies (1) of Complaint 
issued, ser. 7-28-64 | 
August 17, 1964—Answer of defendant to complaint c/m 8-13-64; 
appearance Brault and Graham. filed. 
August 17, 1964—Calendared (N) (AC/N) | 
October 7, 1964—Notice by deft to take deposition |of pltf #1; c/m 
9/30/64. filed. | 
December 11, 1964—Deposition of pltf #1, 10/28/64. ($71.30) filed. 
December 21, 1964—Interrogatories of pltf to deft; c/m 12/9/64. fd. 
Jamuary, 18, 1965—Answer of deft to interrogatories; c/m 1/15/65. 
filed. 
February 8, 1965—Notice by pltfs to take deposition of Preston 
Wright; c/m 1/26/65. filed. 
February 26, 1965—Deposition of Preston W. Wright 2/4/65. 
($26.45) filed. 
March 8, 1965—Called. Pretrial Examiner. | 
March 8, 1965—Certificate of readiness. (AC/ N) filed. 
November 16, 1966—Pretrial Proceedings (giz 11/15/66) Pre- 
trial Examiner. 
November 29, 1966—Copy of letter re address of deft. Hedgeman. 


filed. 
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November 30, 1966—List of witnesses by pltfs; c/m 11/23/66. fd. 

January 3, 1967—Supplemental list of witnesses by pltffs.; c/m 1- 
3-67. filed. 

January 5, 1967—Jury sworn on voir dire; jury and two alternate 
jurors sworn; 'trial begun, respited until Jan. 6, 1967. (Rep. Gerald Nev- 
itt). Holtzoff, J. 

January 6, 1967—Same jury and alternate jurors; Trial resumed, 
respited until Jan. 9, 1967. (Rep.: G. Nevitt) Holtzoff, J. 

Jamiary 9, 1967—Trial resumed; same jury and two alternate jur- 
ors; respited until January 10, 1967. (Rep. K. Bryholdt) Holtzoff, J. 

January 10, 1967—Trial resumed; same jury & alternates; alternate 
jurors discharged; verdict for deft. vs pltfs. (reporter, G. Nevitt) Holtz- 
off, J. 

January 10, 1967—Note from jury. filed. 

January 10, 1967—Verdict & Judgment for defendant vs plaintiffs. 
(N) Holtzoff. 


Jamuary 17, 1967—Motion of pltf for new trial; c/m 1-16-67; P& A; 
M.C, filed. 


January 23, 1967—Opposition of deft. to pltff.'s motion for new trial; 
c/m 1-19. filed. 

January 25, 1967—Motion of pltffs. for new trial denied. (Fiat)(N) 
Holtzoff, J. 

February 8, 1967—Notice of appeal of plaintiffs; deposit by Goding 
of $5.00. (Notice mailed to Denver H. Graham.) filed. 

February! 10, 1967—Designation of the record on Appeal of the 
plaintiff. c/m 2/9/67. filed. 

February 14, 1967—Cost bond on Appeal of pltffs in the amount of 
$250.00 with National Surety Corporation—Approved (fiat) McGuire, J. 

March 6, '1967—Statement of pltf's points on appeal; c/m 3-3. filed. 

March 9, 1967—Transcript of proceedings 1-5-67 & 1-6-67, Vol. I, 
pp. 1-102. (reported by Gerald Nevitt, Pltf's copy). filed. 
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March 9, 1967—Transcript of proceedings 1-9 -67, Vol. Oi, pp. 103- 
160. (reported by Katherine K. Byrholdt, Pltf's copy). filed. 

March 14, 1967—Amended statement of pltffs.' as on appeal; 
c/m 3-10. filed. 

March 14, 1967—Transcript of proceeding Jan. 5, 1967 and Jan. 6, 
1967, vol. I, pp. 1-102. (Rep. G. Nevitt - Court's copy) filed. 

March 14, 1967—Transcript of proceedings Jan. 9, 1967, Vol. I, pp. 
103-160. (Rep.: K. Byrholdt - Court's copy) filed. | 


[Filed - July 23, 1964] 
COMPLAINT 
(Fall on ice - negligent maintenance) 


1. Claim of each of the two plaintiffs against Seon defendant 
exceeds $10,000.00, and is within the jurisdiction of this Court. 

2. On or about January 17, 1964, male plaintiff was lawfully on the 
premises owned and controlled by corporate defendant, known as the 
Connecticut House and numbered 4500 Connecticut Aveme, N.W., Wash- 
ington, D.C., this plaintiff being there as a business invitee of a tenant 
therein, and while approaching the entrance at the rear of this building 
plaintiff was caused to slip and fall as the result of a slippery, icy dan- 
gerous condition negligently permitted by corporate defendant to exist 
and remain on its premises. 

3. As a result of defendant's negligence, male plaintiff sustained 
painful injuries principally in the form of fracture of the left ankle, re- 


quiring hospitalization and continuing surgical care, with attendant ex- 
penses; and these injuries have caused and will in the future cause this 
plaintiff to lose time and income from his usual gainful practice as a 

pharmacist; and these injuries have impaired and will in the future im- 
pair this plaintiff in his normal activities; and this plaintiff claims dam- 


ages for a permanent injury to his left ankle. 


As a result of defendant's negligence plaintiff Rosemary Bernstein, 
wife of male plaintiff, has been and will in the future be deprived of her 
lawful husband's consortium, society and companionship. 

WHEREFORE, plaintiff Harry Bernstein demands judgment against 
defendant in the amount of $50,000.00, and plaintiff Rosemary Bern- 
stein demands judgment against defendant in the amount of $15,000.00, 
together with the costs of this suit. 

Plaintiffs claim trial by jury. 


JAMES B. GODING 
Attorney for Plaintiffs 


[Filed - August 17, 1964] 


ANSWER 


Comes now the Defendant by and through its Attorneys of Record, 
and as Answer to the Complaint filed herein, states as follows: 

1. The allegations of Paragraph 1 are admitted. 

2. Answering the allegations of Paragraph 2, the Defendant admits 
that it owns the premises as alleged and that on January 17, 1964, the 
male Plaintiff fell thereon. All other allegations of Paragraph 2 are 
denied. 

3. The allegations of Paragraph 3 are denied. 

4. The allegations of the unnumbered paragraph appearing on Page 
2 of the Complaint are denied. 

5. Further answering said Complaint, this Defendant states that 
any injuries or damages alleged to have been sustained by the Plaintiffs 
resulted from the sole or contributory negligence of the male Plaintiff. 


BRAULT AND GRAHAM 


By: /s/ Denver H. Graham 
Attorneys for Defendant 


[Certificate of Service - August 13, 1964] 


[Filed - November 16, 1966] 
PRETRIAL PROCEEDINGS 


Negligence action for personal injuries, and loss of consortium. 


UNDISPUTED FACTS: 


On January 17, 1964, D Connecticut House, Inc., a corporation, was 
the owner of premises 4500 Connecticut Ave., N.W., in the District of 
Columbia, in which Dr. Samuel Feldman, a dentist, was one of the ten- 
ants. | 

On January 17, 1964, P Harry Bernstein fell on said premises. 


PLAINTIFF asserts that on January 17, 1964, he was on D's prem- 
ises asa business invitee, to keep an appointment with Dr. Samuel Feld- 
man, a dentist, one of D's tenants; that he fell at the approach to the 
entrance at the rear of D's building, 4500 Connecticut Ave., N.W.; that 
he slipped on an icy surface of the walk just outside the rear door; that 
his fall and Ps' resulting injuries and damages were cause by the fol- 
lowing negligence of defendant: 


Failure to maintain ingress and egress in a reasonably 
safe condition for business invitees in that there was 
snow and ice on the walk outside the rear door, of which 
D had actual or constructive notice for a long enough 
time to have remedied the situation. 


PERSONAL INJURIES: . 
Fracture to left ankle. 


Male P was hospitalized and incapacitated for a total 
period of 3-1/2 to 4 mos. His left foot was in a cast 
for 2-1/2 months, and his professional, personal and 
social activities were curtailed for over one year. He 
did not fully recover from the effects of the PORES 
for two years. 


Permanent: None. 
SPECIAL DAMAGES: 


Washington Hospital Center $ 243.50 
Dr. Maxwell Hurston 728.50 
$ 972.00 


Loss of earning capacity* 

(registered pharmacist- 
$200 per week, 15 wks.) 3,000.00 
$3,972.00 


Plaintiff Rosemary Bernstein claims damages for loss 
of consortium. 


*See page 4 under STIPULATIONS. 


DEFENDANT admits that male P claims to have fallen in the rear 
of D's building at 4500 Connecticut Ave., N.W., on January 17, 1964. D 
denies all allegations of negligence on its part or attributable to it, and 
alleges that the accident resulted from inclement weather and the ac- 
cumulation of snow and ice resulting therefrom. D denies that it had 
actual or constructive notice of any dangerous condition (if such existed) 
at the time P fell. 


D contends that Ps' injuries and damages resulted from the sole or 
contributory negligence of male P in not looking where he was going 
and in failing to walk effectively and safely. 


D states that male P had superior knowledge of the condition of the 
premises, since he was actually present when he fell while D was not. 


STIPULATIONS: 
Facts under "UNDISPUTED FACTS". 


It is stipulated the following may be admitted without formal proof 
of authenticity, subject to all other objections: 


Hospital record 
X-ray plates 


Plaintiff's No. 1 - hospital bill 

D's No. 1, 2, 3 - photographs | 

Any other documents initialled by both counsel prior 
to trial. 

D's No. 4 - Weather Bureau Reports 


Counsel for P requested at pretrial that counsel for D furnish him, 
at P's expense, copies of the photographs designated as D's. PT Ex- 
hibits No. 1,2 and 3,or make them available to Ps for inspection and/or 
copying. Counsel representing D at pretrial did not agree. 


THE EXAMINER DIRECTED THAT DEFENDANT COM- 
PLY WITH PLAINTIFF'S REQUEST WITH RESPECT TO 
SAID PHOTOGRAPHS WITHIN ONE WEEK, if counsel for 
P finds that he cannot order copies thereof from the pho- 
tographer. | 
Counsel agree to exchange within one week copies of all medical 
reports to date not heretofore exchanged, and to exchange promptly and 


prior to trial any additional reports that may be obtained. 


At pretrial, counsel for D requested copies of P's Federal income 
tax returns for the years 1962 through 1966 if loss of earnings be 
claimed, and also profit and loss statements for Mr. Bernstein's drug 
store for the years 1962 through 1966. | 


Counsel for Ps stated that he was not claiming loss of earnings 
from his business, as such, but is claiming loss of earning capacity. 
based upon incapacity for an aggregate period of 15 weeks, at the rate 
of $200 per week, representing the going rate of compensation for a 
pharmacist in the District of Columbia. Counsel for P stated that he 
had to hire pharmacist to perform his work during most of the period 
of his disability. 
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ONE WEEK TO FURNISH DEFENDANT, FOR INSPECTION 
AND/OR COPYING, ANY DOCUMENTARY EVIDENCE 
WHICH PLAINTIFF MAY SEEK TO INTRODUCE IN SUP- 
PORT OF HIS CLAIMED LOSS OF EARNING CAPACITY, 
PARTICULARLY DOCUMENTARY EVIDENCE WITH REF- 
ERENCE TO EMPLOYMENT OF A SUBSTITUTE PHAR- 
MACIST. Sai = 


Counsel for D states that the following probably witnesses are now 
known to it: 

The plaintiffs 

A representative of D corporation, possible Richard 
B. Evans, Property Manager, 501 University Blvd. 
West, Silver Spring, Md. 

Plaintiff's examining or treating physician 

Plaintiff's accountant, whose identity is unknown to 
D at the present time 

Any substitute pharmacists who may have been em- 
ployed by P during his disability 

Molley S. Jones, Resident Manager, 
4500 Conn. Ave., N.W. 


James Hedgeman, Resident Engineer (last known 
address to be furnished P within one week) 


Grace Pendleton, 4500 Conn. Ave., N.W. 
(switchboard operator) 


Preston Wright, Janitor - 221 K St., S.E. 
Dr. Sanford H. Eisenberg, 1918 K St., N.W. 


Counsel for Ps agrees to furnish counsel for D within one week the 
names and addresses of all witnesses known to him, including expert 
witnesses but exclusive of impeachment witnesses (filing a copy of said 
list with the Clerk of the Court), and if either counsel should learn of 
any additional witnesses thereafter and prior to trial, he will opposing 
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| 
counsel promptly and prior to trial, filing a supplemental witness list 
with the Clerk. | 


The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by 
their principals. | 


TRIAL ATTORNEYS: For Ps- James B. Goding 
For D - Denver H. Graham 


/s/ Elizabeth Burton 
Assistant Pretrial Examiner 


/s/ James B. Goding - Counsel for Plaintiffs 
/s/ F. Wainright Barnes - Counsel for Defendant 


[Filed - January 17, 1967] 


PLAINTIFFS' MOTION FOR A NEW TRIAL 


Now come plaintiffs and move this Honorable Court to set aside the 
verdict returned in this case, to vacate the judgment rendered thereon, 
and to grant a new trial herein, on the grounds that evidence of a col- 
lateral matter was erroneously admitted, which unfairly prejudiced the 
plaintiffs’ case, as will be fully set forth in the attached Points and Au- 
thorities. 


JAMES B, GODING 
Attorney for the Plaintiffs 


[Certificate of Service - January 16, 1967] 


[Filed - March 14, 1967] 


PLAINTIFFS’ AMENDED STATEMENT 
OF POINTS ON APPEAL 


Plaintiffs intend to rely, in their appeal, on the following points: 


1. The Court erred in overruling plaintiffs' objections to defend- 
ant's cross examination of male plaintiff which was suggestive of false 
claims of loss of consortium. 


2. The Court erred in overruling plaintiffs' objections to defend- 
ant's inquiry as to allocation of payments to substitute pharmacists out 
of male plaintiff's share of profits from plaintiffs' joint business. 


3. The Court erred in denying plaintiffs' motion for a new trial. 


JAMES B. GODING 
Attorney for the Plaintiffs 


[Certificate of Service - March 10, 1967] 


[3] PROCEEDINGS 


| PLAINTIFFS' OPENING STATEMENT 

* * OK KK 

MR. GODING: Mrs. Bernstein's claim is for loss of consortium. 

Very briefly with respect to her claim, she herself at this partic- 
ular time didn't have the support and help of a husband when she her- 
self was disabled, and she will tell you about that. 
* OK OK Ok 

MR. GODING: Mr. Bernstein. 

HARRY BERNSTEIN 


plaintiff, called as a witness, having been duly sworn, was examined 
and testified as follows: 
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DIRECT EXAMINATION 


Q. You are Harry Bernstein? A. Yes, sir. 
Q. One of the plaintiffs in this case? A. Yes, sir. 
Q. Where do you live? A. 5507 Utah Ave., NW. | 
[4] Q. With whom do you live? A. With my wife and family. 
Q. Your family consists of whom? A. Three children. 
Q. Your wife is Rosemary Bernstein, the other plaintiff in this 
case? A. Yes, sir. | 
. What is your occupation? A. Iama pharmacist. 
When did you first become a registered pharmacist? A. 1938. 
. Do you own a Store, a drugstore? A. Yes, sir. 
. Which one? A. River Terrace Pharmacy. | 
. Where is it? A. 3433 Benning Road, N.E. 


. Do you own it yourself or with someone else? A. With my wife. 


Q. Directing your attention to January 17, 1964, aid you go to the 


Connecticut House? A. Yes, sir. 

Q. Is that at 4500 Connecticut Ave. ? 

[5] ok ok | 

Q. For what purpose did you go there? A. Ihad a dental appoint- 
ment there. | 

Q. With whom? A. Dr. Samuel Feldman. | 

Q. He is a tenant in that building? A. Yes, sir. | 

Q. Had you ever been to the Connecticut House before 7 ? A. Many 
times before. | 

Q. What entrance did you use on this occasion? A. The same en- 
trance that I had always used, the one in the rear. 

Q. How many times did you say you had been there before? A. 
Many times before. | 

Q. Will you estimate approximately? A. cages from six to 
twelve times. 

Q. Had you ever gone into that building through the front entrance? 
A. Once. 
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[6] Q. Where would you park your car? A. In the rear of the 
building, along side of a chain that separated the alleyway from the 
property line of the Connecticut House. 

* OK 

[9] Q. What time was your appointment with Dr. Feldman? A. 
10:30 a.m. 

Q. What time did you park your car? A. About 10:20. I was there 
about 10 minutes early. 

* KK 

Q. Were you wearing anything over your shoes? A. Yes, sir. 

Q. What? A. I was wearing galoshes. 

Q. What were the conditions of the surface of that alley? A. Snowy 
and icy. 

Q. Was there any slush? A. Yes, sir. 

Q. Were there any puddles of water? [10] A. I should imagine 


with slush you will find water, yes, sir. 
* mk 


Q. The area directly in front of the rear doors going out from the 
rear doors up to the alley line, the line of the alley. A. That area was 
icy. 


Q. What did you do? A. I started to proceed with necessary cau- 
tion and suddenly my feel went out from under me. 

Q. Did you slip? [11] A. Yes, sir. 

Q. What did you slip on? A. I assume I slipped on ice. 

Q. Was there anything else there? A. Isaw:no other foreign sub- 
stance, no, sir. 

Q. What happened then? A. Well, I realized, as I went down, I 
fell on my left|side and I felt something give in my ankle. 

Q. Which ankle? A. My left ankle, and I sort of pushed myself up 
into half of a sitting position and I noticed that my ankle was sort of 
hanging. I sort of pulled it back and held on to it and realized then that 
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I had something wrong with it and I looked around for someone to give 
me a hand. 

Q. Were you still on the ground? A. Oh, yes, sir. 

Q. What happened? A. There was no one visible at that point, so 
I started to yell for someone and at that point someone came along, 
there was a truck that pulled up into the alley, say came out and 
wanted to give me a hand. 

Q. When he came over what happened then? A. recall that he 
wanted to pick me up and I said, [12] you better leave me where I am, 
I think I have a busted ankle, there is a doctor in the building. I knew 
that there was a doctor in the building. Someone went in and brought 
the doctor out. 
who that doctor 


Q. Who was that that you learned — did you know 
was? A. At that point, no, I did not. 
Q. Did you later learn who it was? A. Yes, sir. i 


Q. Who was it? A. Doctor Robert Young. 

Q. You say that they carried you in or they helped you in? A. No, 
the doctor had a couple of men form a cradle with their hands and they 
boosted me up onto it and I sat on there and they carried me on to his 
office, where he gave me a pain killer and called for an ambulance. 

** * 

[13] Q. And to what hospitalwere youtaken? A. Washington Hos- 
pital Center. 

Q. When you fell and until you got into the office, how did you feel? 
How was your ankle? How did you feel? A. Pretty bad. 

Q. Did the Doctor do something for you, Doctor Young? A. He 
administered a shot of, I believe, either morphine or demerol to kill 
the pain. | 

Q. Injection? A. Yes, sir. | 

Q. When you got to the hospital who took over your case? A. Doc- 
tor Hurston did, on the advice of Doctor Leon Gerber, who I previously 
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mentioned, my cousin. He could have handled it, but he suggested that 
Dr. Hurston, being an orthopedic specialist, would be better qualified. 

[14] Q. What did Dr. Hurston do for you? A. As I best remem- 
ber, they took me into the operating room. I was put to sleep and my 
leg was reset and casted. 

Q. When you came out of the recovery room did you find your leg 
inacast? A. Yes, sir. 

Q. What sort of a cast, from where to where? A. Covered my 
entire left foot up to my knee. 

Q. How long did you remain in the hospital? A. Five days. 

Q. So that you came out on January — A. 21st, I believe. I was 
discharged on the 21st of Jamary. 

Q. How did you get home? A. My wife came down to the hospital 
and they had me in a wheelchair, put me in a wheelchair and rolled me 
out to the car, and of course I had been given instructions how to use 
crutches while I was in the hospital and I used the crutches and got into 
the car and got home that way. 


* K 


[15] DAVID J. CONDON 


called as a witness by plaintiffs, having been duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. GODING: 
Q. Will you state your full name, please? A. David Joseph Condon. 
* HK ok 

Q. On January 17, 1964 where were you employed? [16] A. At the 
same establishment, Tracer Lab. 

Q. At that time what was the nature of your work? A. At that 
time I was doing service engineering work with Tracer Lab and with 
one of our subsidiary companies, Kellicott x-ray. 

THE COURT: You were servicing what? 
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THE WITNESS: X-ray machines. 
BY MR. GODING: 

Q. Directing your attention to the morning of January 17, 1964, 
where were you then? A. I was at Dr. Young's office on Connecticut 
Ave. | 

Q. Is that in the Connecticut House? A. Yes, sir. 

Q. What floor is thaton? A. The first floor, I believe. 

Q. Were you with someone else at the time? A. Yes, Mr. Adams, 
who also worked at Kellicott. | 

Q. Phillip Adams? A. Yes, sir. | 

Q. How did you chaps get there? A. We drove there. 

Q. Where was the vehicle parked? A. In the paring lot at the 
rear of the building. | 

[17] kk | 

Q. What was the condition of the surface of this area, the driveway 
or alley? A. Well, it had snowed earlier, a day or two earlier. It 
wasn't snowing then. It was somewhat slushy snow type. 

x *K | 

[18] Q. Do you remember what the condition of the area from the 
alley, the closer line of the alley, the line closer to the building at a 
point directly in front of the doors, in that decline there, what was the 
condition in there? A. It was a little bit slippery in there, icy. 

Q. At some time on that morning when you were going in or going 
out did you see the plaintiff, Mr. Bernstein? A. Yes, sir. 

Q. Where was he? A. He wasinthe general vicinity right in front 
of the door. I think it was over to this side where this post is here. 

Q. You are pointing closer to the right door in se eae A. I 
believe so. He was laying down, across. 

Q. Were you at that point alone or were you with Mr. Adams? A. 
I was alone then. 

Q. Were you going into the building or were you coming out? A. 

I was coming out. 
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[19] Q. You were coming out from whose office? A. From Dr. 
Young's office. 

Q. What happened then, when you saw him lying there? A. I saw 
him lying there and he was obviously in some pain, he was moaning; and 
I asked him what had happened and he told me he hurt his ankle or his 
leg or Something. So I told him to just remain still, and I went back 
into the Doctor's office that I just came out of. 

Q. Dr. Young? A. Dr. Young, and I told Dr. Young that a man had 
been injured in the rear of the building, would he please come right 
away, at which point he did, he came out with me. . 

Q. What happened then? A. He made a snap diagnosis, I guess, 
and he said we better take him in the office. So we carried him up to 
Dr. Young's office. 

Q. You and Dr. Young? A. Yes. 

*x ok 
[20] CROSS EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Condon,at what time approximately did you enter the build- 
ing? A. It was approximately — this is just roughly — between 9 and 
9:30, I'd say. 

Q. Was Dr. Young in his office when you arrived there? A. I don't 
know if he was there when we first came. 

Q. Was his secretary there when you arrive? A. Yes, she was 
there. 

Q. Did you and Mr. Adams both go into the building at the same 
time? A. Yes, sir. 

Q. And which entrance did you use? A. Weusedthe rear entrance. 

Q. That is'the service entrance, the double doors in the rear. A. 
Yes, sir. 

Q. As you approached there you said the area was icy, is that cor- 
rect? A. Yes, sir. 
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Q. The public driveway or the public alley you walked down, that 
had been slushy, is that correct? [21] A. Yes, sir; well, it appeared 
slushy from driving. 


* kK * 


Q. Was there a sheet of ice all over this area between the public 
alley and the service entrance to the Connecticut House when you went 
in that morning? A. The whole area? 

Q. Yes, sir. [22] A. Iknow there is a little = there and we 
were carrying quite a bit of equipment and we really had to watch our 
step. It was icy. | 

Q. Was there a sheet of ice or was there just ice — A. How do you 
define a sheet of ice? 

Q. Was the entire area covered with ice or were there periodic 
patches of ice? A. I would say generally the whole area. 

Q. And as you and Mr. Adams — A. The whole walk area there. 


Q. As you and Mr. Adams went in did either of you fall? A. No, 
| 


sir. 
> 


HARRY BERNSTEIN | 


resumed the stand and was examined and testified further as follows: 
DIRECT EXAMINATION (Contimed) 


BY MR. GODING: 

Q. I think when we recessed you had said that you were [23] taken 
home by car by your wife but you used crutches to get | out to the car 
from the hospital? A. No, I was wheeled ina wheelchair down to the 
car. She had brought the car around from the parking lot. I used the 
crutches to more or less stand up and manipulate my body so I could 
sort of sit down in the car. 

Q. When you got home how did you get into the hohse 7 ? A. Well, I 
recall my wife coming around the side, opening the door and wanting to 

| 
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give mea hand with the crutches, and I said it’s going to be rather awk- 
ward. 

We had a utility man had been up there to help out during something 
and he came down and gave me a hand, more or less carried me over 
his shoulder up the walk into the house. 

Q. When was the first time — strike that. Did you see Dr. Hurston 
thereafter? A. Yes, sir. 

Q. How often did you see him that first month, do you recall? A. 
Well, I saw him several times while I was in the hospital. 

Q. I mean after the hospital. A. Off hand I can't recollect the ex- 
act number of [24] times, but I did go back down to his office for exam- 
inations and at a later date for diathermy treatment, whirlpool treat- 
ment. Those dates off hand I don't remember. 

Q. What did you do while you were home in this case? A. Well, 
quite some time I did a good bit of reading, watched television, and did 
some of my business paper work at home, prepared payrolls. 

Q. Was the cast changed at some time? A. Yes, sir. 

Q. Approximately when? A. It seems to me in the middle of Feb- 
ruary some time there was a heel plate, a walking portion attached to 
the original cast, and then at a later date that big cast was taken off and 
a lighter cast was put on. That was on for a short period of time. 

Q. When was the cast finally removed so that you had no cast on 
your foot, your leg. A. I think it was some time early in April, I be- 
lieve some time early in April, if Iam not mistaken. 

Q. So that from January 17 until early April you had some form 
of cast on your foot? A. Yes, sir. 

Q. For mobility did you use crutches in your house [25] when you 
had to get around and when you went to the doctor's or when you went 
elsewhere? A. Well, initially I was oncrutches, regular wood crutches 
under the arm crutches for a period of time. Then there was a certain 
amount of soreness involved there and the doctor suggested my trying 
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a Canadian type of crutch which is a metal one that you can sort of 
brace yourself on. 
x mK | 


Q. After the cast was off will you tell the Court and [26] jury the 
progress of the condition of your left ankle, that area? A. Well, I had 
been going down for whirlpool treatments, which is supposed to facili- 
tate the mending of a broken bone, and as I continued to work back at 
my place of business it seemed that the longer I would stand on my feet 
at the end of the day the more swelling would be prevalent in the ankle. 
Subsequently, in the morning following that night the leg seemed to be 
pretty devoic of any circulation for a period of possibly two or three 
minutes when I would get out of bed, but then it would return, circula- 


tion would return, I would be able to manipulate around very well. 
* KOK 

Q. When did you first go back to your store ? A, In what capacity, 
sir? 

Q. In any capacity. Following January 17 when was the first time 
you went back to your store? [27] A. Ibelieve some time in February 
I stopped there to pick up something on my way to the doctor's. Then 
in mid-February and March I was putting in some small amounts of 
time. I was still in the cast. | 

Q. When was that again that you started to put in small amounts of 


time? A. Back in March. 
* KOK 

Q. While you were incapacitated did you hire a [28] substitute 
pharmacist or nore than one substitute pharmacist ? A. Yes, sir. 

Q. And who were they? A. Robert Bergstein and Samuel Beck. 

Q. Who was Robert Bergstein, who was he employed by? A. Rob- 
ert Bergstein was employed by Drug Fair, the Drug Fair organization, 
and they supplied him to me in this emergency of mine. 

*K * | 
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Q. You say that Drug Fair supplied this Mr. Bergstein for you? 
A. Yes, sir. 

Q. Did you pay Drug Fair for his services? A. Yes, sir. 

Q. And how much did you pay Drug Fair? A. Somewhere in the 
vicinity of $400. 

Q. Did that cover the entire period that he worked at your store? 
[29] A. No, sir. ; 

Q. Did you yourself pay him thereafter? A. Yes,sir,foraperiod 
of one week. 

Q. How long would the period for the $400 entail? A. Approxi- 
mately two weeks or a little over. 

Q. Following Mr. Bergstein's substitution did you have another 
pharmacist? A. Yes, sir, Mr. Beck, Samuel Beck. 

* * 
Q. Did you pay him or did the store pay him for this? A. Yes, sir. 
Q. How much? A. For the period of time that he was there, if I 


recall correctly, there was some $1500 involved. 
* Ke 


[30] Q. From your records will you tell us, first, how much in 
total was paid for the services of Mr. Bergstein as a registered pharm- 
acist ? 


* Ke 
THE COURT: What is the total you paid for Bergstein? I 
think you better do your own arithmetic. 
THE WITNESS: $612.21. 
BY MR. GODING: 


Q. What was the amount paid to Mr. Beck? A. $1548. 
* Kk 
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[33] LORA YOUNG | 


called as a witness by plaintiffs, having been duly sworn, was examined 
and testified as follows: | 


DIRECT EXAMINATION 


BY MR. GODING: | 

Q. Will you state your full name, please? A. Mrs. Lora Young. 

Q. Where do you live, Mrs. Young? A. 4545 a race Aveme, 
Northwest. 

Q. Where are you employed? A. I work for my husband. 

[34] Q. And what is his name? A. Doctor Robert Young. 

Q. Where is his office? A. 4500 Connecticut Avenue, Northwest. 

Q. That is the Connecticut House, is it? A. That is right. 

Q. On January 17, 1964 where were you employed? A, At the 
same place. 

Q. At that time were you then married to Dr. Young? A. No. 

Q. You were his employee? A. That is right. 

Q. What was your work for him then? A. I was a medical tech- 
nician, secretary. | 

Q. Are you still doing the same thing? A. Yes. 

Q. The only change is that you are now his wife? A. Yes. 

Q. Mrs. Young, directing your attention to January 17, 1964 and 
before that time how would you get to work, in what manner would you 
get to work? A. I would get to work by car. 

Q. By automobile? [35] A. Yes. | 

Q. Where would you park your car? A. In ee lot in back 
of the Connecticut House. 

Q. Which side of the driveway or alley would you park your car ? 
A. On the left side. 

Q. The side — A. In the lot. 

Q. Which would be on the other side from which the building is on? 
A. That is right. 
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Q. Now on the morning of January 17, 1964 about what time did 
you arrive in your car and park it at the place you indicated? A. The 
usual time, about quarter to nine, ten minutes to nine; the office opens 
at nine. 

Q. On that morning would you describe to the jury what the condi- 
tion of that area was? What would you call it, a driveway or an alley? 
A. The alley, the parking lot, the area in back of the building was very 
icy. 

* KOK 
[39] Q. Mrs. Young, what was the condition of the surface of the 
alley? A. As I walked from the parking lot — 
* KK 
THE WITNESS: There were spots of ice in the alley and going 
into the door or the building. 
KK KK 

Q. Mrs. Young, I show you plaintiffs’ exhibit No. 1 and I point to 
the area between the alley and the rear door. Will you tell the Court 
and jury what the condition of that area was? A. There were spots of 
ice all the way down to the [40] door, large areas of ice. 

Q. You say large areas of ice? A. Yes. I mean, you know, about 

Q. Did something happen to you as you walked in that area that you 
are now describing? A. Yes. 

Q. What happened to you? A. Islipped. I did not fall. 

Q. Mrs. Young, this parking lot where you parked your cars, what 
is that designed for? Who uses it, or used it? A. Tenants or people 
that have offices in there. 

Q. When you parked you car customarily which door did you use 
prior to this and since this time? A. I always used the rear entrance. 
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CROSS EXAMINATION 
BY MR. GRAHAM: 


* * i 

[41] Q. Did anyone arrive at the building with you or were you 
alone? A. I was alone. 

Q. Did you see anyone else come into the building at that time? A. 
I don't — no, I don't think so. 

Q. As you started to walk from the alley to the back door of the 
building were there spots of ice in that area or was it one continuous 
area of solid ice? A. It was more of big spots of ice. | 

Q. Were there dry areas in there at that time where there was no 
ice? A. I think so. | 

Q. Did you see any evidence of any type of ice melter which had 
been applied to that area, evidence such as the white residue that is left 
from ice? A. I don't think so because I would have stepped on it. 

I was very careful walking because I had back surgery just a few 
months before and I was always very careful in walking and not falling. 

[42] Q. So you did not step on any ice as you walked there because 
you were careful not to step on patches. A. Well, sometimes it could 
not be avoided to step on it. 

Q. When you slipped were you holding on to anything? A. No, I 
just caught my balance again. 

Q. And when you slipped did you slip because of snow and ice on 
your feet or did you slip on one of those spots of ice that was there? A. 
I slipped on a spot of ice because I looked what was happening. 

Q. Did you look at the ice before you stepped on i or after? A. 
After. 

Q. Did you see it before? A. Yes, I guess so, but I stepped on it. 
There was no other way to get to the door. 

Q. Do I understand that you slipped twice, then? A. Yes. 

Q. And when you came across the alley was the alley at that time 
frozen or was it slushy? A. Frozen. 
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Q. And this was approximately 8:45 or 10 minutes to 9? [43] A. 
That is right. 

Q. When did you next go out to that area? A. At lunch time. 

Q. Do you know what, if anything, was done to the area where you 
slipped between the time you slipped and the time the plaintiff allegedly 
fell or fell at 10:20? A. No, Idon't remember. I didn't slip going out. 

Q. In the afternoon you didn't slip? A. No. 

Q. After you slipped did you report to anyone that you had slipped? 
A. Now Iam not sure of this, but I think on the way into — in the hall- 
way, you go down the stairs and you go a long hallway. I think I told one 
of the people working in the building, one of the maintenance people, it's 
slippery outside. But I didn't make it as a report or saying anything. I 
just think I said it's slippery outside. 
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Q. And do you know whether or not the apartment house or the jan- 


itor went out and put some ice melter down after you [44] slipped? A. 
No, I don't know. 


%* Kok 


ROBERT YOUNG 


called as a witness by plaintiffs, having been duly sworn was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR, GODING: 

Q. You are Dr. Robert Young? A. That is correct. 

Q. Doctor;where doyoulive? A. 4545 Connecticut Avenue, North- 
west, Washington, D.C. 

Q. You are a medical practitioner in the District of Columbia? A. 
That is correct. 

Q. What is the nature of your practice, is it a general practice? 
A. General internal medicine. 

Q. Mrs. Young, who preceded you on the witness stand, [45] is 
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your secretary and technician? A. That is right. 

Q. Was she employed by you on January 17, 1964? A. Yes, sir. 

Q. What was her name then? A. Her name was Attinger. 

Q. Doctor, since January 17, 1964 you married the then Miss At- 
tinger? A. That is correct. 

* KK 

Q. Doctor, let me ask you did you know, prior to January 17, 1964, 
did you know Mr. or Mrs. Bernstein, either of them, before that date ? 
A. I don't recall knowing either. Mrs. Bernstein claims that she knew 
me when I was a medical student because we lived in the same apart- 
ment building, but I didn't know many people at that time except my 
studies. 

Q. When did she remind you of this or talk about this? [46] A 
Today. 

Q. In any event, did you know Mr. Bernstein? A. Xo. sir, I have 
never met him before, to my knowledge. | 

Q. Directing your attention to January 17, 1964, you were then a 
tenant at Connecticut House? A. My office was in the Connecticut 
House. 

Q. How long had you been in that building as a tenant? A. 14 
months. 

Q. What had been your practice prior to this with respect to in- 
gress and egress? A. I parked in the rear of the building on an en- 
closed parking lot and always entered the rear door. | 

Q. Now on the morning of January 17, 1964 what time did you ar- 
rive at your office? A. About 5 minutes to 9. 

Q. Which entrance did you use? A. The rear. 

Q. Doctor, I show you plaintiffs" exhibit No. 1 and I direct your 
attention, if you please, to the area from the alley leading down to the 
rear door on this picture. Would you describe the condition of the sur- 
face of that area to the Court and jury, please? [47] A. There had 
been considerable snow in prior days and during the day the snow was 
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melting; so that during the night the snow was freezing, the melt-off 
was freezing. There was considerable patchy ice in the driveway, in 
the alleyway. 

On the property line from the alley in most of the area was clear 
except for a small patch of ice that one had to step on in order to reach 
the door handle, and as you pulled the heavy door you could lose your 
balance. 

Q. Doctor, did something happen to you this morning of January 17, 
1964 as you went from the alley approaching the door in the area that 
you are speaking of? A. Yes, sir, I stepped on that ice. As I pulled 
the handle I did momentarily slip, but did not fall. 

Q. Now, Doctor, later in the morning did you have occasion to go 
out to this area that we are speaking about? A. Yes, sir. 

Q. And will you tell the Court and jury just what happened in that 
regard? A. Shortly after we opened the office, a few minutes after 9 
o'clock I was called to the back door. Someone had fallen and had in- 
jured themself: So I then went back to the rear door. 

** * 

[48] Q. What did you find or whom did you find down there? A. I 
found Mr. Bernstein lying outside the building — no, I don't recall that 
fact, whether he was still lying outside or whether they had brought him 
in the small landing inside. I don't know where he was lying. But I 
found Mr. Bernstein lying on the ground. 

Q. Now what did you do or what happened then? A. Well, myself, 
along with another gentleman, carried him into the office. 

Q. Into your office? A. Yes, sir. 

Q. Doctor, before we go any further, was he wearing anything over 
his shoes? A. Yes, sir, he was wearing galoshes over his shoes. 

Q. Now you brought him into your office and what happened then? 
A. We slipped off the galoshes at the expense of [49] considerable pain 
to Mr. Bernstein and verified the fact that his ankle appeared to be dis- 
torted and I felt there was no question that he had fractured the ankle. 
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Q. Doctor, as a physician did you do something then? A. He was 
in pain. I gave him an injection of demerol to ease his | pain. I made 
arrangement for his transportation to the hospital and called and made 
arrangements for him to be seen by an orthopedist. 

Q. And who was that orthopedist? A. Dr. Maxwell Hurston. 

kK x 


[50] CROSS EXAMINATION 
BY MR. GRAHAM: 


* KOK 

Q. You say you arrived at the office around 8:55, 5 minutes to 9? 

A. Yes, sir. 
Q. And did I understand you to say that you went through the area 

a few minutes after you opened the office that Mr. Bernstein had fallen? 

A. I was called to that area. 

Q. About what time is your recollection that he ren? A. I think it 


was very shortly after I had gotten to the office, but I do not recall the 
exact interval. | 


Q. Was it as late as an hour and a half after you SAPS at the 
office? [51] A. No, sir. 
Q. Was it before 10 o'clock? A. I would say it was probably fif- 
teen minutes or twenty minutes after I arrived at the office I got a call. 
It may have been as late as a half hour, but I don’t think it was an hour. 
Q. No later than 9:30? A. To my recollection, this is probably 
correct. | 
* * 
Q. Did you go outside? A. Immediately. 
Q. Did you stand at the door or did you walk outside? A. Well, 
this is what I didn't recall. I don't know if he was lying outside or in- 
side. Ido believe now he had on a gray coat, long gray coat and there 
was snow all over the coat, and I believe he was still lying outside, that 
he had not been brought inside at the time I saw him, but I don't recall 
[52] that one hundred percent. | 
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Q. Do you recall whether or not any change had been made in the 
condition of the area outside the door between the time you went in and 
a half hour later when Mr. Bernstein fell? A. Not that I recall, but I 
didn't look, so that I don't know. I was more interested in Mr. Bern- 
stein. 

* Ke 

Q. Doctor Young, in this photograph marked plaintiffs' exhibit 1 
you See the area, do you not, from the alley edge to the door? A. Yes, 
sir. 

Q. And for an area or at least the first part of that area there is a 
ramp-like affair or a slope going down before it levels off, is that cor- 
rect? A. Yes, sir. 

Q. Where was this patch of ice? Was it on that ramp or was it 
down right in front of the door? A. Right in front of the door, so that 
you had to put your forward foot on it as you reached for the door han- 
dle. 

Q. Did Mr. Bernstein tell you that he slipped as he was walking 
down the sloped area? A. No, sir, there was no mention of whether he 
slipped [53] there. It was assumed that he slipped on that patch of ice. 

Q. Assumed by whom, sir? A. I don't know the answer to that. 

Q. Did you assume that he had slipped on that patch of ice? A. I 
assumed that he had, yes, sir. 

Q. Did you see snow or ice or wetness on Mr: Bernstein's galosh- 
es? A. Yes, sir. 

Q. How large was this patch of ice you say that was right outside 
the door, in front of the door? A. It was oval in shape, about 30 inches 
by maybe 24 inches by 20 inches. 

Q. Was the 20 inches the area coming out from the door or did it 
come out 24 inches? A. It came out 20 inches. 

Q. 20 inches from the door and 24 inches wide? A. Yes, sir. 
There was snow piled up by that post at the door, too, which was the 
reason for the collection there. 
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Q. By which door was this patch of ice? There is a double door 
here. A. It was right in the center. 
[54] Q. Between the two doors? A. No, it was by the left hand 
door — well, right hand as you face it. 
Q. The right hand as you face it? A. Yes. 
Q. That is the door that you — the door that had the handle on it, 
is that correct? A. Yes, sir. 
Q. So that in approaching this to open the door you would approach 
it in front of the left hand door and open it with your right hand, is that 
correct, sir? A. Yes, sir. 
Q. But the ice was over on the other side in front of that door ? A. 
Not entirely. There was enough so that I slipped when I came in. So it 
must have come over some bit to the other side. I don't recall these 
details exactly. I mean these are too exacting to remember for two 
years. 
Q. Can you describe what about your body slipped or how you 
slipped? A. Well, my right foot as I reached forward. 
Q. And did you lose your balance? A. Slightly, to the point where 
I did not go down. 1[55] was able to hold myself up. 
Q. Were you holding onto the door at the time? A. At the time, 
yes, sir. 
Q. And did you notice anyone or tell anyone about having slipped 
before Mr. Bernstein fell? A. Yes, sir. 
Q. And who did you tell? A. That I cannot tell you because I don't 
remember. I have tried to remember who I told, but we had so many 
different people at the front desk. But as I walked into the apartment 
house I walked past the front desk and I said there is some ice outside 
the back door, I just slipped on it. 
Q. And this was about 5 minutes to9? A. Yes, Si. 
Q. And do you know anything that was done to that area between 
then and the time Mr. Bernstein slipped? A. Yes, sir, but I don't know 
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what time, but later on there was a white chemical on it which is sup- 
posed to melt the snow, but I don't know what time it was applied. 


* K 


REDIRECT EXAMINATION 


BY MR. GODING: 

Q. Doctor,a question was asked you if youknow whether [56] some- 
thing was applied between the time you went in and the time Mr. Bern- 
stein went it or you came out for Mr. Bernstein. Do you know that? A. 
I can't give you an exact answer there. 

Q. When was the next time that you — strike that. When did you 
see this chemical or the evidence? A. When I went out at noontime in 
order to make my hospital rounds, which is my daily habit, I noticed a 
chemical had been applied and the ice was melted. 

Q. When you went down to aid in Mr. Bernstein's plight did you see 
any evidence of chemical then? A. I did not look around to see if there 
was chemical.|I was more interested in Mr. Bernstein and made no 
note of that. 
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[57] DIRECT EXAMINATION 


mo ok Ok 
BY MR. GODING: 
Q. When did you see him next, after his discharge on January 21, 
1964? A. January 29, 1964. 


* kk OK OK 
HARRY BERNSTEIN 
resumed the witness stand and was examined and testified as follows: 
DIRECT EXAMINATION (Cont'd) 


BY MR. GODING: 
Q. Mr. Bernstein, how did you get to the doctor's office for your 
visits following your release from the hospital? How did you get there? 
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A. Initially my wife would drive me down. There were a few occasions 
where she was unable to, I called a cab and had a cab take me down, 
drop me off in front of the building and I would use my crutches and go 
up. 
* * | 
[60] Q. Now as a result of this accident of January 17, 1964 will 
you tell the Court and jury to what extent, if any, your outside activities 
have been curtailed? A. By outside activities, I don't quite understand. 
Q. Athletic, for example. A. Well, actually the only form of rec- 
reation that I found time for prior to my accident, being in the type of 
business that I am, was a little golf, and naturally as a\result of the ac- 
cident that was given up. 
Q. When did you resume playing golf? A. Later i in the year. 
Q. What time of the year, Spring, Summer? A. I'd say probably 
in the Summer of '64. 
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Q. Following your return from the hospital on Jamary 21, [61] 
1964 was your wife at home at that time? A. Yes, sir. 
Q. Thereafter did she remain at home? A. No, sir. 
Q. Where did she go? A. Several days later she was admitted to 


the hospital herself for treatment, traction on her back. 
* ok Ok 


[63] CROSS EXAMINATION | 


BY MR. GRAHAM: | 

Q. Mr. Bernstein, this drugstore was owned by you and [64] your 
wife as partners, is that correct? A. Yes, sir. 

Q. And in January, 1964 you had three children, of course? A. 
Yes, sir. 

Q. What were their ages then? A. I believe my son was approx- 
imately 15, my daughter was about 13, and my little fellow was about 4 
or 5. 
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Q. Were all of them in school? A. Yes, sir. The little fellow, I 
believe was not in school at the time. 

Q. He was only three then, wasn't he? A. That is correct. 

Q. Did you have a maid at the house? A. In January, '64? I don't 
believe we did, no, sir. 

Q. When did you first go back to the store after you fell, for any 
reason? A. In February. 

Q. Mid-February? A. Somewhere in the middle of February, it 
seems to me. 

Q. You had salesmen that called on you from time to time in the 
store, did you not? A. Yes, sir. 

[65] And was one of them from the Washington Wholesale Drug 
Company? A. We have salesmen from the Washington Wholesale Drug 
Company, yes. 

Q. In mid-February, 1964 do you recall having a conversation with 
a salesman from Washington Wholesale Drug Company wherein he asked 
you where you had been and you told him you had been home babysitting’ 
A. I beg your pardon? 

Q. Would you like to have the question read? A. Yes. 

THE COURT: Suppose we have the question read, then. 

(The question was read by the reporter.) 

THE WITNESS: No,I'm sorry,I don't recall that conversation. 
BY MR. GRAHAM: 

Q. You told us you took care of the books and records while you 
were injured, but you did that at your house, is that correct? A. Not 
completely, sir. 

Q. Did you go to the office to do it also? A. On occasion. 

Q. You indicated your wife went in the hospital [66] January 24, 
wasn't it, 1964? A. Several days after I god home, yes, sir. 

Q. She had an automobile accident and had a bad — 

MR. GODING: Go ahead. 
Q. She had an automobile accident and was claiming an injury to 


her back, is that correct ? 
MR. GODING: May it please the Court, I object to this. 
THE COURT: I want to know how that is relevant. Suppose 
you come to the bench. | 


(AT THE BENCH:) | 
MR, GRAHAM: Primarily it goes to the wife' s claim of loss 
of consortium, because I am going to prove that he claimed loss of con- 
sortium during the same period that she was claiming loss of his. 
oo COURT: I see what you mean. | 
. GODING: What the basis was has nothing to do with this 


case. 
THE COURT: Yes, it does if she claims damages for loss of 
consortium and she herself had an accident. I think that is proper. 
(IN OPEN COURT:) 
THE COURT: In the light of the explanation at the [67] bench, 
I will allow the question. 
BY MR. GRAHAM: 

Q. Your wife had had an automobile accident before you fell, in 
which she was claiming an injury to her back, is that correct? A. I 
believe her accident was about a year before that, yes,' sir. 

Q. And on January 24, namely, three days after you went in the 
hospital, she went in the hospital for about 14 days of traction on her 
back, did she not? A. She went into the hospital. How long a period 
of time she was in I can't say at this point. | 

MR. GRAHAM: May this be marked defendant's exhibit 2 for 
identification ? 
(Washington Hospital Center record of Mrs. Bernstein marked 
Defendant Exhibit No. 2 for Identification.) | 
MR. GRAHAM: May [hand this to the witness, Your Honor ? 
THE COURT: Yes, surely. | 
BY MR. GRAHAM: 
Q. Mr. Bernstein, I hand you what has been marked defendant ex- 
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hibit No. 2 for identification and ask you if that refreshes your recol- 
lection as being a bill for your wife's [68] hospitalization at Washington 
Hospital Center from January 24 to February 4, 1964? A. Yes, sir. 

Q. You have told us that when you went to the doctor initially your 
wife drove you. Doctor Hurston said youcame to his office for the first 
visit January 29, 1964. Your wife was in the hospital then. Who drove 
you to Dr. Hurston's office then? A. I probably went by cab. 

Q. Who was babysitting while your wife was in the hospital? A. 
Babysitting ? 

Q. Yes, sir. A. Well, Iam sure that I was at home. My mother 
came over to help out. If I recall correctly, we did get some part time 
help in to assist while my wife was in the hospital. 

Q. You told us you didn't have a maid there in January. A. Not in 
the sense, the inference did we have a maid, and I answered no. 

Q. Your wife is claiming and suing my client for loss of consortium 
is she not? [69] A. Yes, sir. 

Q. Was she in any condition, with her back, to receive your con- 
sortium? A. Not being a medical man, I don't know how to answer that 
question. 

Q. As a matter of fact, in connection — she had a claim for her in- 
jury, did she not, her back injury? A. Yes, sir. 

Q. And you made a claim for the loss of her consortium because 
of her back injury, didn't you? 

MR. GODING: I am going to object to this, if it please the 
Court. 

THE COURT: I think that goes to the witness’ credibility. Ob- 
jection overruled. 

* 
[70] THE WITNESS: If the record so proves it,I imagine I did, sir. 

MR. GRAHAM: May this be marked defendant's exhibit 3 for 

identification. : 
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(General release dated March 9, 1965 marked pveetens s Ex- 
hibit No. 3 for identification.) 
MR. GRAHAM: May I show this to the witness? 
THE COURT: Surely. | 
BY MR. GRAHAM: 

Q. Mr. Bernstein, does that piece of paper help you refresh your 
recollection as to whether or not you made a claim for your wife's loss 
of consortium and signed a release? And that was ae when, 1965 ? 
A. This was signed in 1967. 

Q. It was just settled? A. Idon't know, but I see a Neteranire and 
the date 1967. | 

Q. That is when the commission of the notary public expires. 

Would you look at the date that you signed it? A. 1965, yes, 


[71] Q. March9? A. That is correct. 
. And the notary public there, do you recognize him ? A. Yes, 


. Who is he? A. A pharmacist that works at = store. 
. And in 1964 what were you paying him? A. 1064? 
. Yes, for salary? A. $185 a week. 
. Did he open the store every other day? A. Usually. 
. And closed it every other night? A. Usually. | 
. How many days a week was your store open? A. Seven. 
Q. And did you have anything other than — did you sell anything 
other than ethical prescriptions there? A. Yes, Sir. | 
Q. You had sundries? A. Yes, sir. | 
* KK 
[72] Q. Did you have a soda fountain? A. Yes, sir. 
Q. How many employees did you have at that time / 2 A. Inthe 
store? | 
Q. Yes, sir. A. Possibly nine, ten, full and part time. 
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Q. Isubpoenaed from you certain records, including the checks 
that you gave to these pharmacists. Had you ever used outside pharm- 
acists in your store before? A. Yes, on rare occasions. 

Q. And when was that? When were these rare occasions? A. If 
I would leave the city for a couple of days. 

Q. And how about when Mr. Potler — A. Potler would leave the 
city, yes. 

Q. Did you have occasion to use any in 1964 other than when you 
say you were off work because of this accident? A. To the best of my 
recollection, no, just the two men that were substituting for me. 

Q. What records do you have of the days that those men worked, 
that is, when they first came to work and how long they worked? A. 
What records do I have here? 

Q. Yes, sir. [73] * * * A. [have here an invoice from Drug Fair 
for the services of Robert Bergstein. 

Q. May Isee that? A. Yes, sir. 

Q. This says January, February 1964. What date did he start there 
in January? A. I believe it was the 20th of January. 

Q. What records do you have to show that? A. At this point, none. 

Q. Did he start there before your wife went into the hospital or 
after? A. After. Ihave — 

* * 

[74] Q. How many weeks did this man work, this Mr. Bergstein? 
A. Mr. Bergstein was there approximately three weeks, a little over 
three weeks. 

Q. How do you know that? [75] A. The final week that he was 
there we paid him on our payroll records. 

Q. Where is that record? A. Ihave here a withholding statement, 
copy, with a typographical error, showing one weeks salary. 

Q. When was it paid, this one week? A. Possibly the day he left 
or a day or two after he left. 
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Q. Do you have your journal entries there to see us when that 
was? A. Iam sure I have journal entries here, but where to find them 
I don't know because I don't keep these journals, my accountant keeps 
them. | 
* * * | 
[76] Q. Can you look in the month of February in your journal en- 
tries and tell the Court and ladies and gentlemen of the jury what em- 
ployees you had working in the store in Jamary and February of 1964? 
A. Iam not at all familiar with these journals. These are his records. 
x KK { 
[80] Q. Whereare the payroll records of River Terrace Pharmacy 
for January, 1964? A. In this journal. 
Q. Would you tell us what pharmacist worked at Hos River Terrace 
Pharmacy in January, 1964? A. A portion of J amary| - 
Q. Allof January. A. All of January? | 
Q. Yes, sir. A. David Potler. 
Q. From your records, not from your recollection. Do your rec- 
ords show? A. Iam sure my records show. 
Q. Would you find it in the record? A. Iam not familiar with these 
books. These books [81] are kept at my accountant's| office and it will 
probably take some time to dig up. 
Q. You have there some payroll records? A. ves, sir. 
Q. Right by your right hand? A. Yes, sir. | 
Q. Do you have those records for January? A. For the month of 
Jamuary, no, I do not. 
Q. Any reason you didn't bring those? A. Ihad forgotten them, 
sir, as I explained to you during the recess. 
Q. Do you have those for February? A. Yes, sir. 
Q. Let's start the first pay period in February. A. Yes, sir. 
Q. Is that the week ending February 2? A. That is correct. 
Q. What pharmacists were on the payroll the week ending Febru- 
ary 2, 1964? A. One pharmacist, David Potler. 
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Q. What pharmacist was on the payroll for the week ending Febru- 
ary 9, 1964? A. One pharmacist, David Potler. — 
[82] Q. What pharmacist was on the payroll for the week ending 
February 16, 1964? A. One pharmacist, David Potler. 
Q. What pharmacist was on the payroll for the week ending Febru- 
ary 23, 1964? A. Two pharmacists, David Potler and Samuel Beck. 
Q. And how many days had Samuel Beck worked that week? A. It 
looks like he worked a full week. 
Q. Who was working there the rest of the time? A. David Potler. 
Q. In connection with this money that you paid these men, that was 
$175 a week, is that correct? A. To Samuel Beck. 
Q. Of course, what was your percentage of this business? Did you 
have to pay the whole 100% or 50% to these pharmacists ? 
MR. GODING: Iam going to object to this, if the Court please. 
THE COURT: Objection overruled. I think this is perfectly 
proper. 


THE WITNESS: Did I as an individual pay them a hundred per- 


cent? 

[83] Q. What was your share of the partnership? Were you ona 
50-50 basis with your wife? A. Yes. 

Q. And this amount here was deducted from your income tax, was- 
n't it, as a business expense? A. I assume So, yes, sir. 

x * 

[89] Q. Getting back to the accident itself, you testified that this — 
may I see those pictures? — you testified, did you not, that this entire 
area here was covered with a sheet of ice? A. To the best of my knowl- 
edge, yes, sir. 

Q. Were there any ridges or bumps or ruts in this ice or was it all 
smooth? A. I couldn't say. 

Q. Did you see any ridges or bumps or ruts? A. No, sir. 

Q. Where were you when you fell? [90] A. I was coming in on 
this side. Who shall I show this to? 
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Q. Youcanshow it to the Judge and then to the J uty. A. Ihad come 
down this side and was coming into this area here. | I slipped in this 
area here and landed up in about here, near that post. 


* OK OK i 
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Q. If you will just draw an X mark where your feet were when you 
say they slipped and fell. A. Give or take — 
MR. GRAHAM: He's drawn a circle, if the record may show. 
THE WITNESS: I have drawn a circle where I believe approx- 
imately, give or take a little either way, I was when my feet left, fell 
from under me. | 


[91] BY MR, GRAHAM: 

Q. Approximately how far or how many feet out from the door was 
the area where you fell, where you have drawn that circle? A. Any- 
where from five to seven feet. | 

Q. You were present, were you not, when Dr. Young testified this 
morning? A. Yes, sir. | 

Q. Did you hear him testify that that entire area was dry except 
for a circular spot that had extended out about 20 inches from the door 
and about 24 inches in width? * * * A. Yes, sir. 

[92] Q. Was that the condition that you saw? A. No, sir. 

Q. You disagree with Dr. Young's evaluation of the condition? A. 
Yes, sir. | 
Q. When you arrived at this point and were at the public alley, you 
have told us you saw this sheet of ice there, is that correct ? 

* we OK 

Q. And you told us that you started walking across it carefully? A. 
Yes, sir. | 

Q. How were you walking? A. Slowly, with caution. 

Q. And did you pick a foot up and look before you put it down? A. 
I would say so. | 
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Q. And did you see the ice that you stepped on? A. I don't recall. 

[93] Q. Which foot slipped out from under you? A. Both feet. 

Q. At the. same time? A. That I don't know. 

Q. Was one foot in the air while in the process of taking a step 
when the foot came down? A. I don't know. 

Q. Were you holding on to anything? A. No, sir. 

Q. You had not yet reached the door? A. No, sir. 

Q. You were not holding onto that pole that was there? A. I hadn't 
reached the pole. 

Q. Before you started walking from the public alley across that 
sheet of ice was there anything that prevented you from walking a few 
steps to the public sidewalk and walking down to the front door of the 


building? A. Was there anything that prevented — I don't remember, 
Sir. 


Q. Did you then decide to risk walking across the ice, even though 


you saw it there? 
* KK 


THE WITNESS: The element of risk didn't enter my mind at 


x KK 


REDIRECT EXAMINATION 


BY MR. GODING: 
Q. Mr. Bernstein, do you know what loss of consortium means? 
A. Ina legal sense, no, sir. 
x ee 
[100] MR. GODING: I should like to offer in evidence certain W-2 
Forms to which reference has already been made. I would like to show 
them to Mr. Graham. 
MR. GRAHAM: [have no objection to them. Iam not going to 
be bound by them, but I have no objection to them going in for what they 
are worth. 
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MR. GODING: This is a statement from Drug Fair to — 

THE COURT: Covering the pharmacists? 

MR. GODING: Yes, sir. 

[101] THE COURT: Very well, let it be admitted. That has 
already been testified to. 


* * 


[104] MRS. ROSEMARY BERNSTEIN 


called as a witness by the plaintiffs, being first sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 
BY MR. GODING: 


. You are Rosemary Bernstein? A. Yes. 
. And you are the wife of Harry Bernstein? A. Yes, sir. 
. Who is the male plaintiff in this case? A. Yes, Iam. 

. And you are a plaintiff in this case likewise? A. Yes. 


* OK 


[106] Q. What was the state of your health on see 17, 1964? 
A. The state of my health at that time was that I was waiting to go into 
the hospital, to go for severe back pain and a leg injury. 

Q. Now, what did that result from, this condition that you are re- 
ferring to? A. I had beeninan automobile accident in January of 1963. 

Q. The year before? A. Yes. And Dr. Rizzoli had sent me home 
to make plans to go into the hospital. | 

Q. Was this Dr. Hugo V. Rizzoli? A. That's correct. 

Q. A neurosurgeon? A. That's right. 

Q. Now, did you, in fact, go to the hospital? A. Yes, as soon as I 
could after my husband came out of the hospital. That was January 
24th. | 


* mK 


Q. How long did you stay in the hospital? A. Until February 4th 
or 5th. 
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[107] Q. At that time did you have domestic help at home? A. I 
had a part-time helper. 

Q. When you went into the hospital, was there any domestic help 
at home? A. No, there was not then. 

Q. When did you have this part-time helper? A. The previous 
week I had been ordered to bed for a five-day straight period by Dr. 
Rizzoli, in order not to have to go in the hospital. Then after the ex- 
amination, he told me to go right in. I went home to discuss it with my 
husband. It was the next morning, on the day after that, he broke his 
leg, and I didn't go in. 

Q. You said his leg. Was it his leg? A. I'm sorry. His ankle, 
whatever the name is. 

* Ke 

[108] Q. What was the state of your health on February 5th when 
you were released from the hospital? A. I was released from further 
treatment — or further surgery — because my family was without me, 
and I tried to avoid going into the hospital. 

* OK KK 
THE WITNESS: The pressure on my sciatic nerve had been 
somewhat relieved, but there was still residual pain, and I was to go 
home and not to assume any household duties with the exception of 
cooking. 

Q. At whose direction? A. At Dr. Rizzoli's direction, and to call 
him when I [109] could go for further examination. 

Q. All right. Now, after your return from the hospital, from Feb- 
ruary 5th, was your husband any help to you at home? A. My husband 
was unable to participate at home in the care of the children, or be of 
any aid to me or comfort or help, in any way to be of comfort of guid- 


ance with the children whatsoever. 
* OK 


Q. Now, you are claiming damages in this case, in your husband's 
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present case, for loss of consortium arising out of [110] your husband's 
accident of January 17, 1964. 

What, specifically, do you claim in this regard? A.| I claim the 
lack of his comfort and support, and things that we would normally ex- 
pect of a husband, the taking over of my part where the children are 
concerned, particularly where there's a young child involved that has 
to be bathed and put to bed and teenagers that fight, just generally assist 
the mother; where one helpmate replaces the other, when one parent is 
not able to carry on their function; but we were both incapacitated at 
the same time. 

* OK 

Q. Now, in your case, which arose from this accident of January 
1963, was a suit ever filed in that case? A. No, it was not. 

Q. To your knowledge, did your husband ever make a claim for 
loss of consortium in that case? A. No. 

THE COURT: Oh, I will exclude that. You can'ask [111] the 


husband that. You were asking this witness whether her husband made 
a claim? | 


MR. GODING: Yes, Your Honor. 

THE COURT: You can ask the husband that. 

MR. GRAHAM: I think the husband has already admitted that 
he made such a claim, Your Honor. | 

MR. GODING: That is not true. The husband did not make 
such a claim. The record shows that he did not. | 

THE COURT: Never say, That is not true," Mr. Goding, be- 
cause the words "not true” have an unpleasant implication. I know you 
did not mean it in that way. You mean that it is not correct. 

MR, GODING: Not correct, not accurate. 

THE COURT: You can't ask the wife did her husband make 
such a claim. | 

MR. GODING: Very well, Your Honor. I withdraw that ques- 
tion. 
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[113] MR. GODING: At this time I should like to offer in evidence 
two of the interrogatories propounded by the plaintiffs to the defendant. 
May I use my copies, Your Honor ? 

THE COURT: Yes, indeed. You may read them, if you wish. 
MR. GODING: Thank you, Your Honor. 
[114] This question to the defendant by plaintiffs, Number 7: 


"State whether at any time prior to the time of male plain- 
tiff's alleged fall, defendant's employees undertook to correct 
or eliminate an icy, or slippery condition in the area of the 
outside approach to the rear door of the Connecticut House, 
and if so, state: 


"a. the date and time of day of each such occasion 


"pb. the nature of the work done and materials used to cor- 
rect or eliminate the icy or slippery condition 


"c. the names and addresses of all defendant's employees 
who participated in this work, and 


"d. the specific area, indicating distance and direction 
from the rear door, where this work was done on each occa- 
sion." 


The answer by the defendant to this question is as follows: 


"When this area or any other public area belonging to Con- 
necticut House is frozen, we attempt to eliminate [115] the con- 
dition by applying chemicals and saif if needed. If the weather 
warrants, this chemical is applied approximately at 7:30 A.M., 
11:00 A.M., 3:30 P.M. or as needed. From time to time the 
buildup of ice on the public alley becomes so high that it melts 
and runs off of the alley on to our property. We do the best we 
can to —" 


The word here is "elevate,'' but I think they meant "alleviate." 


MR. GRAHAM: "Alleviate." 

THE COURT: Oh, yes. 

MR. GODING: "We do the best we can to alleviate this condi- 
tion." 
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Now, Number 8 is very brief — the question is 22: so brief, but 
the answer is brief. Number 8: 

"Were there prior to January 17, 1964, 10: 30 a.m., employ- 
ees of defendant who were charged with the duty to inspect or 
examine the area of the outside approach to the rear door of 
the Connecticut House for purpose of maintenance of safe in- 
gress and egress to be provided for tenants and business in- 
vitees, and if so state the names, addresses, ne job status of 
such employees." 


To which the answer by the defendant is as follows: 


"Molley Jones, Resident Manager; Preston Wright, Janitor, 
Richard B. Evans, Property Manager." 


* kK 
[116] (AT THE BENCH:) 

MR. GODING: It may be that Iam snatipanne: but I have sub- 
poenaed the records of the Travelers Insurance Company to show that 
no claim was made by Mr. Bernstein, although it is their contention — 
THE COURT: I don't see that that has anything to do with this 
case. 

MR. GODING: He asked the question, Your Honor. 

[117] MR. GRAHAM: I don't see any "Cullen" listed on the 
list of witnesses, Your Honor. | 

THE COURT: What? 

MR. GRAHAM: Ido not see Mr. Cullen's name listed among 
the witnesses. | 

MR. GODING: He isnot listed. He wouldbea rebuttal witness. 

THE COURT: Then you can wait to put on your rebuttal wit- 
ness if that point is raised. Gentlemen, bringing in an insurance rep- 
resentative has a bad connotation. 

MR. GODING: I asked this man, this witness. not to use the 
word "insurance,"' Your Honor. 

THE COURT: Then how will you identify him ; 
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MR. GODING: ''The Travelers Company." 

MR. GRAHAM: Are you resting now? 

MR. GODING: Iam not sure. 

MR. GRAHAM: May Ihave a moment, Your Honor? 

THE COURT: Yes. Perhaps you can agree to stipulate on that 


MR. GRAHAM: I don't know thatit will even be necessary. 


* *K * 


[122] PRESTON W. WRIGHT 


called as a witness by the defendant, being first sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 
BY MR. GRAHAM: 
* 


Q. What is your full name? A. Preston W. Wright. 


* kK * 


[123] Q. Where are you employed? A. 4500 Connecticut Avenue. 


* OK 


Q. How long have you worked there? A. Going on seven years. 
* KOK 
[124] Q. Mr. Wright, we are inquiring about a fall that Mr. Bern- 
stein had at the/Connecticut House on Jamary 17, 1964. 
Were you present onthe premises on that date? A. That's correct. 
[125] Q. Did you see the fall itself? A. No, I didn't see the fall 
itself, but I came out later. 


* * 


[138] CROSS-EXAMINATION 
BY MR. GODING: 


* * 


[139] Q. Was there ice there? A. There was no ice. 
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Q. No ice atall? A. Excess snow, yes. | 

Q. Do you remembera deposition when I asked you some questions 
in my office of February 4, 1965, — do you remember that — in the 
Federal Bar Building? A. Yes. What was the question? 

Q. The bottom of page 12. In all fairness, I will read the whole 


question: | 


"Question: Before you put down the salt a first time what 
was the condition? 


"Answer: There was a little snow and I cleaned it off with 
the shovel and put the salt melter down. 


"Question: Why did you put the salt down? 
"Answer: To melt it off. 
"Question: To melt the ice and the snow, or both ? 
"Answer: Both of them." | 


Do you remember Saying that? A. "Both of them?" 
Q. Yes. A. No, Idon't. | 
Q. Well, Iask you now: Which would be accurate? Was there any 
ice at all there then? A. No ice, excess snow. 
Q. How cold was it then? A. Pretty cold. 
Q. About how cold? A. I guess about twenty degrees, something 
like that. 
Q. Well, do you remember in the same deposition when the ques- 
tion was asked as to what you thought the temperature eae be, on 
page 12: 


"Question: Can you give us any idea of the temperature? 
"Answer: Well, I guess it was around about twelve, I guess 
twelve degrees. I don't know exactly." 
A. Well, that's what I said, about. | 
Q. About twelve degrees? A. About twenty degrees, something 
like that. 
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Q. Do you remember saying it was twelve? A. Yes. 
[141] * Ok 
Q. Asamatter of fact,inthisarea you don't get the sun until after- 
noon, do you, in the rear of that building? A. That's correct. Yes. 
* * 
[147] MR. GRAHAM: The defense rests, Your Honor. 

MR. GODING: I would like to call Mr. Cullen for a brief few 
minutes. 

MR. GRAHAM: May we approach the bench, Your Honor? 

THE COURT: Yes, indeed. 

[148] (AT THE BENCH:) 

MR. GRAHAM: This would have to be a rebuttal witness. 

THE COURT: Yes. 

MR. GRAHAM: I have not gone into the question of damages at 
all or the loss of consortium on the defense. I limited myself to the li- 
ability only, and if this is a damage rebuttal witness — 

THE COURT: I understand that, but what is the witness going 
to testify to? 

MR. GODING: He is going to testify that Mr. Bernstein never 
made a claim. 

THE COURT: That goestohis credibility. I thought you raised 
that point in connection with the credibility of the witness, so I think 
that is proper rebuttal. 

MR. GRAHAM: All right. 


* KK 


[149] ROBERT SCOTT CULLEN 


called as a rebuttal witness by the plaintiff, being first sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 


BY MR. GODING: 


Q. Will you state your full name, please? A. Robert Scott Cullen. 
* ke 
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[150] Q. Are you employed by The Travelers Company ? A. Iam. 

Q. Do you have the records of a claim made by Mrs. Rosemary 
Bernstein against George L. Kevlin relating to an accident that occurred 
on January 21, 1963? A. I have such a file. 

Q. Look at that file, to the letter dated May 8, 1963. | | who is it 
from, sir? From me, James B. Goding? A. ee the file.) Oh, 
yes, sir. 

Q. All right. And state whether there is in that letter any refer- 
ence to any claim in behalf of Mr. Harry Bernstein? A. ‘There is not. 

Q. Is there anything in your file which contains any reference toa 
claim by Mr. Bernstein for loss of consortium [151] arising out of his 
wife's accident? A. I have a husband and wife release in this file. 

Q. Apart from the release in the file is there any reference toa 
claim for loss of consortium? A. I have a check for "Pay to Mr. and 
Mrs." both. | 

Q. Can you answer my question? A. Would you rephrase it. Iam 
not sure I understood. | 

MR. GODING: Could the reporter read the Sele please. 

(The reporter read the pending question.) 

THE WITNESS: Mr. Goding, I am not trying to be argumenta- 
tive, but one of the things implicit in your question is that! I know com- 
pletely what "loss of consortium" would be. I'm not sure I do. 

THE COURT: Are you a lawyer? | 

THE WITNESS: I am, sir, but Iam somewhat uncertain on 


MR. GODING: This is precisely why you are ner 
BY MR. GODING: 


Q. Let me ask you: Is there a practice in the negotiation of re- 
leases and the settlement of claims — 
THE COURT: I am going to ask counsel to come Ito the bench, 
please. 


[152] (AT THE BENCH:) 

THE COURT: All of this is the waste of a lot of time. Why 
don't you gentlemen go through the file and see if there was a claim for 
loss of consortium ? 

Mr. Goding, you want to show that there was not? 

MR. GODING: That there wasn't. 

THE COURT: Can't that be stipulated? 

MR. GRAHAM: I can't stipulate if he paid for loss of consor- 
tium, Your Honor. 

MR. GODING: That is what I am going to find out. 

THE COURT: Of course, you did get a release from the hus- 
band and wife. 

MR. GRAHAM: I didn't get it; he did. I don't represent him, 
Your Honor. 

THE COURT: Very well. 

(END OF THE BENCH CONFERENCE.) 

BY MR. GODING: 

Q. Is there a practice when there is a claim by a wife and the hus- 
band is available when the case is closed to obtain the signature of the 
husband? Is there such a practice? A. Certainly the husband has a 
claim, and we do take a release. 

Q. Will you just answer my question, please? A. Iam trying to — 

[153] THE COURT: Don't admonish the witness. There is 
only one person in the courtroom who can admonish the witness, and 
that is the Court. 

MR. GODING: Iam sorry, Your Honor. 

THE WITNESS: I am trying to, Mr. Goding. 

THE COURT: Will you read the question, please, Mrs. Byr- 


(The reporter read the pending question.) 
THE WITNESS: Where there is an injury claim of the wife, 
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there is a practice to obtain the signature of the husband on the release, 
yes, sir. | 
MR. GODING: Thank you very much. 


CROSS -EXA MINA TION 


BY MR. GRAHAM: 

Q. Mr. Cullen, did you issue one check in payment of this or two 
checks? A. As to the total claim, we issued two checks. 

Q. And were both of those checks sent to Mr. Soa A. He was 
the payee, and they were sent to Mr. Goding. 

Q. Can you tell the Court and the ladies and gentlemen of the jury 
whether or not one of those checks was for property damage sustained 
by the husband? A. One check was in the amount of $50.00. 

Q. And was that his deductible property damage? A. It was, sir. 

Q. And was Mr. Goding added as a payee on that check? A. He 
was. | 

Q. Is it the practice to add the attorney's name to a check when a 
settlement is made when the attorney represents the SEE? A. 
Yes, it is. 

Q. Now, then, in addition to the property damage scent did you 
also issue another check? A. We did. 

Q. And how much was that check? A. $3,900.00 — to make very 
sure, $3,950.00. 

Q. And to whom was that check paid? A. To Mr. and Mrs. Bern- 
stein and Mr. Goding. | 

Q. And, again, it is your practice to add the attorney wane repre- 
sents the people to the check? A. Yes, sir. 

Q. Now, then, sir, did you handle the negotiations of this claim 
with Mr. Goding? A. No. I talked to Mr. Goding ear} | in the case. My 
job — 


THE COURT: I think you are going a little far wate Mr. 
Graham. There is nothing in this case concerning the settlement of 
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another claim. Ido not think that is [155] within the issues of the pres- 
ent case. 

BY MR. GRAHAM: 

Did you authorize the amount that was paid on this claim? A. 


- Or these claims? A. I did. 
Did youauthorize the $50.00 for the property damage? A. I did. 
Did youauthorize $3,950.00 for the other claims? A. I did,sir. 
. What did you authorize your man to buy for this $3,950.00? 
MR. GODING: I am going to object to this, Your Honor. 
THE COURT: Objection sustained. I think we are getting into 
a collateral matter. 
MR. GRAHAM: I think we are, too, Your Honor. 
BY MR. GRAHAM: 
Q. Did Mr. and Mrs. Bernstein and Mr. Goding, all three, sign the 
draft or check for the $3,950.00? A. I presume they must have. Other- 
wise, it wouldn't be cleared, but I personally didn't see the endorsement 


Q. Do you practice law? A. No, sir. 
* eK 
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Connecticut Howse, Ixc., Appellee 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellee feels that a Counter Statement of a portion 
of the case is necessary because of certain misstatements 
made concerning the facts of the accident. Appellants 
do not claim in this Appeal that the verdict is not in ac- 
cordance with the facts and the law. However, for some 
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unexplained reason they have set forth a resumé of part 
of the liability testimony, without reference to pages in 
the Joint Appendix, which resumé is inaccurate. 


Male Appellant testified he slipped and fell about 10:20 
A.M., approximately five to seven feet from the rear door 
to Appellee’s apartment house. (J.A. 39) The place of 
the fall was an incline and the entire area of the incline 
was covered with ice. (J.A. 17) Before entering Ap- 
pellee’s premises, male Appellant had just walked down a 
public alley which was snowy, icy and contained slush. 
(J.A. 12) 


The witness, Lora Young, testified that there were spots 
of ice in the alley and going into the door of the building. 
(J.A. 22) She thought that there were big spots of ice 
but also dry areas between the alley and the rear door. 
(J.A. 23) When she walked in the alley, it was frozen. 
(J.A. 23) She noticed the area in the alley and on Ap- 
pellee’s premises between 8:45 A.M. and 10 minutes to 
9:00 A.M. on the date of the fall. She did not see the 
area between that time and the time male Appellant fell. 
She did not know if any ice melter had been put on the 
surface of Appellee’s property after she entered the build- 
ing before 9:00 A.M. (J.A. 24) 


Dr. Robert Young testified that he entered the premises 
at about 5 minutes to 9:00 A.M. (J.A. 25) There had 
been considerable snow on prior days and the snow was 
melting during the day and freezing during the night. 
There was considerable ‘‘patchy’’ ice in the alley. (J.A. 
25 & 26) From the property line in the alley to the door 
at the rear of the apartment house, the area was clear 
except for a small patch of ice right in front of the door 
than one had to step on in order to reach the door handle. 
(J.A. 26) He described this patch of ice as oval in shape, 
about 30 inches by 20 inches or 24 inches, immediately in 
front of the door. (J.A. 28) Dr. Young gave first aid 
treatment to male Appellant and testified that right after 
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Appellant fell he observed snow or ice or wetness on Ap- 
pellant’s galoshes. (J.A. 28) Mrs. Young wasn’t sure but 
thought she told one of the maintenance people working 
in Appellee’s building that the area was slippery about 
10 minutes to 9:00 A.M. (J.A. 24) Dr. Young told some- 
one at Appellee’s front desk that there was ice outside of 
the door at 5 minutes to 9:00 A.M. (J.A. 29) 


Preston W. Wright, one of Appellee’s employees, testi- 
fied that he arrived at work at 7:15 (J.A. 129), changed his 
clothes, got a shovel and removed the excess snow from 
the area where male Appellant fell. He then put a chemical 
ice melter on the area (J.A. 131). This was done between 
7:30 and 8:00 o’clock (J.A. 133). It had not snowed for 
a couple of days and the snow had been removed from the 
area after it stopped falling (J.A. 130). The District of 
Columbia had not cleaned or plowed the public alley since 
the snow fell (J.A. 130) and vehicles using the alley threw 
snow on the premises and people coming in and out tracked 
it (J-A. 133). About 9:00 o’clock he put some more ice 
melter down and there wasn’t any ice. There was some 
snow just in front of the rear door (J.A. 134) that came 
from people shaking and stompting their feet before they 
entered the building (J.A. 135). Mr. Wright went back to 
the area about 10:30 after being informed a man had fallen 
(J.A. 135- 136). There was no ice or snow where he had 
cleaned (J.A. 138). Male Appellant had fallen over into 
a pile of snow (J.A. 137) seven feet from the rear door 
(J.A. 136). 


RULES INVOLVED 
Rule 61, Federal Rules of Civil Procedure. 


Harmuess Error 


“No error in either the admission or the exclusion 
of evidence and no error or defect in any ruling or 
order or in anything done or omitted by the court or 
by any of the parties is ground for granting a new 
trial or for setting aside a verdict or for vacating, 
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modifying or otherwise disturbing a judgment or order, 
unless refusal to take such action appears to the court 
inconsistent with substantial justice. The court at 
every stage of the proceeding must disregard any 
error or “defect in the proceeding which ‘does not 
affect the substantial rights of the parties.’’ 


SUMMARY OF ARGUMENT 


1. Liability was determined in favor of defendant below 
and the alleged errors raised on appeal relate to the issue 
of damages. The same alleged errors were raised on a 
Motion for New Trial and were rejected by the trial judge. 
There has been no allegation or showing that the trial 
judge, who sat on the case for four days, abused his 
discretion in ruling that the claimed errors did not affect 
the verdict. 


2. Female Appellant sued for loss of consortium, so- 
ciety and companionship and claimed only loss of con- 
sortium at Pretrial. Thereafter, she never attempted to 
amend her claim or limit it in any way. Male Appellant 
testified about his inability to get around the city under his 
own power and that his wife had to drive him. Appellee 
cross-examined him about his wife’s own injury in another 
accident and her confinement to the hospital for back 
traction during the time he had previously testified she 
was driving him to his doctor’s office. He was also 
properly questioned about making a claim for loss of 
his wife’s consortium covering the same period she was 
making a claim for the loss of his. Such cross-examina- 
tion was admissible to test his credibility about the extent 
of disability as well as to question the extent of consortium 
his wife actually lost. 


3. Male Appellant claimed ‘‘loss of earning capacity”’ 
at Pretrial, but proved salary paid to substitute workers 
at trial. His own attorney asked if the substitutes were 
paid by him or by the store. His answer was, ‘‘Yes.’’ 
Appellant justifiedly pursued this line of questioning to 
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prove the store paid the substitutes and that he only 
owned 50% of the store. The trial judge correctly in- 
structed the jury on all items of special damages and no 
objections were taken to it by either side. 


ARGUMENT 
I 


This Court Should Affirm the Discretion of the Trial Judge 
Concerning Alleged Errors Relating to Damages When 
Liability Was Determined in Favor of Defendant Below 


In an effort to explain the genesis of that most un- 
orthodox phenomenon, a defendant’s verdict, Appellants 
point with dismay to two examples of insignificant trivia 
that arose in connection with proof of damages during 
four days of trial. They do not claim that the verdict 
was contrary to the evidence or the law, or that the 
judge erred in any of his charges. Appellants ordered 
and have submitted a truncated transcript, omitting open- 
ing statements (save one solitary sentence), omitting por- 
tions of witnesses’ testimony, omitting closing arguments 
and omitting the charge to the jury. They seek reversal 
of a liability verdict upon alleged errors relating to dam- 


ages. 


Appellee does not concede that any error was committed, 
but states that if it were, the alleged error is harmless 
within contemplation of Rule 61 of the Federal Rules of 
Civil Procedure, which states: 


“No error in either the admission or the exclu- 
sion of evidence and no error or defect in any ruling 
or order or in anything done or omitted by the conrt or 
by any of the parties is ground for granting a new 
trial or for setting aside a verdict or for vacating, 
modifying or otherwise disturbing a judgment or or- 
der, unless refusal to take such action appears to the 
court inconsistent with substantial justice. The court 
at every stage of the proceeding must disregard any 
error or defect in the proceeding which does not affect 
the substantial rights of the parties.’ 
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In the case of Ersler v. T. F. Schneider Corp., 88 U.S. 
App. D. C. 371, 188 F.2d 1022 (1951), an unsuccessful 
plaintiff complained on appeal about certain rulings re- 
garding the admission and rejection of evidence relating 
to damages. This Court rejected the argument, stating the 
principle of law that: 


“*As the basic issue of liability was resolved by the 
jury in favor of the defendants, questions concerning 
damage pass out of the case.”’ 


In the earlier case of Underwood v. Capital Transit Co., 
87 U.S. App. D. C. 68, 183 F.2d 822, (1950), this Court 
had said: 


“* Assuming for the purposes of this opinion that the 
lower court erred in withdrawing certain evidence 
pertaining to appellant’s injuries from the jury’s con- 
sideration, it would still be impossible for that to be 
prejudicial error in view of the fact that the evi- 
dence relating to these injuries had nothing to do with 
the defendant’s liability, (an issue on which the jury 
found for the defendant), unless indeed the court did 
so prejudice the jury in his instructions to them in 
this regard that he in effect left them no alternative 
but to find for the defendant. <A careful examination 
of his statements however fails to reveal anything 
that could be construed to be prejudicial.’’ 


3 Barron and Holtzoff 453 explains the effect of such 
problems arising under Rule 61 as follows: 


“The question to be resolved under Rule 61 is 
whether error in the course of a trial is substantial 
and prejudicial enough to warrant granting a new 
trial. If the error is harmless the motion will be denied 
in accordance with the direction contained in this rule. 
A wide range of discretion rests with the trial court 
in granting or refusing a new trial, and it is only 
for abuse of discretion in refusing a new trial that 
the appellate court will reverse.’? 
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Appellants advanced the same argument on these evi- 
denciary matters relating to damages in their Motion for 
New Trial and claimed in their Amended Statement of 
Points on Appeal that the Court erred in denying the 
Motion. This claim was not covered in their brief, so 
apparently has been abandoned. 


Philosophers can engage in cloistered speculation of the 
written words carefully selected in the eviscerated tran- 
script, but the trial judge was present and heard the en- 
tire evidence and observed all witnesses as they testified. 
He was of the opinion that the verdict was not inharmoni- 
ous with the facts and overruled the Motion for New Trial. 
“Rule 61 confirms the sound discretion of the court in 
determining whether or not erroneous rulings are preju- 
dicial.”? 3 Barron and Holtzoff 440. 


Indeed, Appellants do not allege the trial judge abused 
his discretion, but simply ask this Court to assume the 
alleged errors relating to damages were prejudicial. 


qT 


The Cross-Examination Relating to Loss of Consortium Was 
Fair and Justified 


Appellants’ Attorney’s entire opening statement was not 
transeribed. Only one sentence was transcribed and it is 
printed on J.A.10. Appellants now attack the entire verdict 
of the jury because of alleged error in cross examining 
Appellants about the loss of consortium claim of the female 
Appellant. 


It is axiomatic that opening statements of counsel do 
not constitute evidence, yet Appellants charge Appellee 
with the duty to divine occult significance from but one 
sentence in it. Appellants did not notify the trial judge 
or counsel that they intended to limit the claim for loss 
of consortium and took no steps to withdraw or amend it 
im any way. 
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The Complaint filed herein alleged that Rosemary Bern- 
stein ‘‘has been and will in the future be deprived of her 
lawful husband’s consortium, society, and companionship.’’ 
(J.A. 4) The Pretrial Proceedings alleged ‘‘Plaintiff 
Rosemary Bernstein claims damages for loss of con- 
sortium.’’ (J.A. 6) 


It is thus apparent that female Appellant was distin- 
guishing between consortium, society and companionship 
in the proceedings of this case and was suing for $15,000.00. 
It is also apparent that both Appellants and their attorney 
knew of the female Appellant’s back injury and claim but 
did not want to disclose it until they were sure Appellee’s 
Attorney also had similar knowledge of it. 


Therefore, Appellants’ Attorney’s opening statement 
contained a delicate subtlety concerning the loss of con- 
sortium, leaving a loophole if female Appellant’s other 
claim were discovered. 


It is significant to note that the male Appellant com- 
pleted his entire testimony in chief without disclosing that 
his wife made a claim for a back injury, and without at- 
tempting to limit any loss of consortium sustained by her. 
Indeed, he testified on direct examination, that when he 
was discharged from the hospital on January 21st, his wife 
came down to the hospital, he was wheeled to the car, and 
went home on crutches. (J.A. 14) On further direct ex- 
amination he reiterated the fact that his wife drove the 
car to the hospital, came around the side of the car and 
opened the door for him to get in. (J.A. 17) He also 
stated that he went to Dr. Hurston’s office several times 
the first month after the accident for diathermy and whirl- 
pool treatments. (J.A.18) He stated that when he went 
to the doctor’s office following his release from the hospital, 
“Initially, my wife would drive me down’’, (J.A. 31) 
Appellee’s Attorney knew that this was a physical impossi- 
bility because he knew that the evidence would show (as it 
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eventually did show) that when male Appellant was seen by 
Dr. Hurston in his office initially on January 29, 1964, (J.A. 
30), Mrs. Bernstein was confined to Washington Hospital 
Center for treatment of severe back pain and leg injury 
under the care of Dr. Hugo V. Rizzoli, a neurosurgeon. 
(J.A. 41) She was in Washington Hospital Center from 
January 24 until February 4 or 5 (J.A. 41) and thus could 
not have driven her husband to Dr. Hurston’s office on 
January 29, 1964. 


Male Appellant is a sophisticated, educated and intelli- 
gent professional and business man, being a registered phar- 
macist who, together with female Appellant, owned and op- 
erated a drug store. On cross examination, he admitted 
that his wife was suing for loss of consortium in this case 
and also admitted she had a claim for back injuries in. 
another case. He admitted that he made a claim for loss 
of consortium because of her back injury, if the record 
so proves. (J.-A. 34) He admitted signing a general 
release with his wife in settlement of that case on January 
9, 1965. (J.A. 35) The Court is invited to review the 
entire redirect examination of Mr. Bernstein contained in 
pages 94 through 98 of the transcript and to observe that 
he never denied making a claim for the loss of his wife’s 
consortium. 


During the time female Appellant was in the hospital for 
her back injury no arrangements had been made to care for 
Appellants’ minor children, but male Appellant stayed 
home from his drug store. He testified that this was be- 
cause of his injuries, but also admitted that he did some 
business paper work and prepared payrolls while at home 
(J.A. 18), and also went to his drug store on occasion. 
(J.A. 32) 


Mr. Robert Scott Cullen, an employee of Travelers Com- 
pany, produced his file and testified for Appellants. Mr. 
Goding handled the claim against the Travelers Com- 
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pany for the accident that occurred on January 21, 1963, 
and the Travelers Company file contained a release signed 
by both Harry Bernstein and Rosemary Bernstein. The 
check in payment of the claim was made payable to ‘Mr. 
and Mrs.’? (J.A. 49) Two checks were issued by the 
Travelers Company ; one check was in the amount of $50.00 
for property damage and that was made payable to the 
order of Mr. Bernstein and Mr. Goding. The check for 
personal injury was in the amount of $3,950.00, and was 
made payable to Mr. and Mrs. Bernstein and Mr. Goding. 
(J.A. 51) 


The case of Hockaday v. Red Line, Inc., 85 US. App. 
D.C. 1, 174 F.2d 154 (1949), cited on Page 8 of Appellants’ 
Brief, has no relevancy to this case. That case involved 
argument of counsel wherein the attorney argued that the 
plaintiff was a draft dodger because he had been convicted 
of assault, but was given a suspended sentence providing 
he go into the military service. He did not enter the mili- 
tary service and the suspended sentence was revoked. The 
Court ruled that the draft dodger argument was not perti- 
nent to the case even to the question of credibility, but was 
designed to becloud the real issues. 


In the case at bar the question of eredibility of the Ap- 
pellants was in issue, particularly with reference to male 
Appellant’s ability to leave the hospital and go to the doe- 
tor under his own power as well as the reason or reasons 
he claimed to have been unable to go to the drug store to 
work. 


Likewise, the case of Caughman v. Washington Terminal 
Co., 120 U.S. App. D.C. 217, 345 F.2d 434 (1965), cited 
on pages 8 and 10 of Appellants’ Brief, is not applicable. 
That case was reversed because of the admission of evi- 
dence of money received from Public Assistance and from 
Railroad Retirement Board while plaintiff was off work, 
both of which violated the ‘‘collateral source’? doctrine. 
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No such evidence of ‘collateral source’? payments was in- 
troduced in the case at bar nor argued to the jury. 


Similarly, the case of Campion v. Brooks Transp. Co., 
Inc., 77 U.S. App. D.C. 293, 135 F.2d 652 (1943), cited on 
page 9 of Appellants’ Brief, is not applicable. That case 
was reversed because of cross examination concerning a 
prior course of conduct of the plaintiffs in connection with 
gambling activities at Jimmy LaFontaine’s. In the case 
at bar, no evidence was clicited nor argument made that 
Appellants in any way engaged in any gambling or other 
nefarious activities or in any way violated the law. Ap- 
pellee’s Attorney tried to limit female Appellant’s loss of 
consortium claim by proving her physical condition and 
hospitalization at a time when her husband was injured 
and is now being attacked for doing his legal duty to his 
client and as a member of the bar. 


No objection has been made to the argument of Appel- 
lee’s counsel in this case so it should be perfectly apparent 
to this Court that the case was tried purely on the issues 
raised, primarily on the issue of liability, but also including 
the extent of disability and the extent of the loss of con- 
sortium claim, and that no seurrilous attacks or oblique 
chicanery were contained in the argument. Instead, Ap- 
pellants gratuitously ascribe to Appellee’s Attorney an 
omniscient mind and complain of his lack of a priori fore- 
sight in failing to perceive that female Appellant intended 
to limit her claim for loss of consortium in some unknown 
degree when she took the stand to testify. 


A trial attorney is governed by functional necessity 
in his cross-examination. He must be guided by the issues 
framed for trial and the testimony already produced. He 
cannot envisage every arcane theory or secret stratagem 
jealously guarded by his adversary. He must cover the 
issues at that moment because when the witness leaves the 
stand, functional finality has occurred. 
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Ill 


The Cross-Examination Involving Male Appellant’s Alleged 
Loss of Income Was Admissible 


The Pretrial Proceedings stated that the male Appellant 
was not claiming loss of earnings from his business, but 
was claiming loss of earning capacity based upon incapac- 
ity for an aggregate period of 15 weeks, at the rate of 
$200.00 per week, representing the going rate of compensa- 
tion for a pharmacist in the District of Columbia. (J.-A. 
7) At trial, however, male Appellant abandoned this claim, 
offered no evidence of his ‘‘earning capacity’, but was 
allowed to introduce proof of what had been paid ‘‘sub- 
stitute pharmacists’? during the period male Appellant 
alleged he was unable to work. (J.A. 19) The amount 
paid to the substitute pharmacists totaled $2,189.21. (J.A. 
20) 


In view of the change in theory between the Pretrial 
Proceedings of loss of earning capacity and the proof at 
trial of claimed money expended by the drug store, Ap- 
pellee’s Attorney was justified in trying to determine 
whether the substitute pharmacists actually worked during 
the period of time male Appellant was away from the 
store, the actual amount of money paid to them and by 
whom it was paid. 


Page 20 of the Joint Appendix contains the following 
question propounded by Mr. Goding and answered by Mr. 
Bernstein during direct examination relating to payments 
made to Samuel Beck, one of the substitute pharmacists: 


‘<Q. Did you pay him or did the store pay him for 
this? 
‘*A. Yes, sir.’ 


Mr. Bernstein was not asked to explain this cryptic 
answer, which begged the question. Appellee had sub- 
poenaed the records of Mr. Bernstein’s accountants and 
was entitled to a clear answer to the question asked by 
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Appellants’ Attorney, but not answered by Mr. Bernstein. 
The transcript discloses that the substitute pharmacists 
were actually paid by the store and not solely by Mr. Bern- 
stein, who had only a 50% interest in the business. (J.A. 
38) The jury was subsequently given a correct instruc- 
tion relating to ‘‘special damages’’, to which Appellants 


did not object. 


Insofar as the complaint contained on page 11 of Ap- 
pellants’ Brief that this cross-examination was ‘‘suscep- 
tible of the conclusion that male Plaintiff manifested 
mendacity by reaching to recover more than was his due’’ 
is concerned, Appellee will let the record speak for itself. 


Male Appellant testified he was off work for a long 
period of time solely because of his accident. However, the 
record discloses that male Appellant was not at work when 
he fell and his wife was planning to enter the hospital 
that day without having made any arrangements for the 
eare of her children, including a four-year old son. The 
record also shows that male Appellant’s sole injury was 
a simple, non-displaced fracture of the left lateral malleolus, 
without permanent residuals, The record further reveals 
that male Appellant did not deny telling a drug salesman 
he had been home baby sitting. This conversation was 
in the drug store about a month after the accident and 
during a time when Appellant claimed he was unable to 
work. This raises a question of why he was unable to go 
to the drug store and fill prescriptions, hardly an arduous 
task requiring any great physical labor. In this modern 
era of pre-prepared pharmaceuticals, filling prescriptions 
usually requires no more exertion than reading labels and 
transferring the required number of pills from a larger 
container to a smaller one. 


While it was claimed that substitute pharmacists were 
hired from the day of the injury, the payroll records of 
the drug store showed that only David Potler, the regular 
pharmacist who worked at the store with Mr. Bernstein, 
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was on the payroll from the date of the accident (January 
17, 1964) until the week ending February 23, 1964, when 
Mr. Beck’s name first appeared. (J.A. 37, 38) 


Appellants’ method of proof was as confusing as that 
offered in the case of Abraham v. Gendlin, 84 U.S. App. 
D.C. 307, 172 F.2d 881 (1949), but was cleared up when the 
judge instructed the jury on the issue of damages. The 
Bowdlerized version of the trial transcript ordered by Ap- 
pellants does not include the charge to the jury, but 
suffice it to say Appellants made no exception to any por- 
tion of it. 


Appellee submits that it was entitled to cross-examine 
Mr. Bernstein on the ownership of the store and the neces- 
sity of hiring substitute pharmacists, particularly since 
he chose to change his claim from loss of earning capacity 
to alleged loss of actual expenses. 


CONCLUSION 


Since Appellants do not challenge the factual and legal 
justification of the jury’s verdict on the liability issue, 
but merely confine their complaints to two minor issues 
relating to damages, both of which were raised on Motion 
for New Trial and rejected by the trial judge in the ex- 
ercise of his discretion, this Court should affirm the verdict, 
which was based upon an unchallenged correct instruction 
of the law. 


Respectfully submitted, 


Denver H. GraHam 
Avsert E. Bravtt 
1314 19th Street, N. W. 
Washington, D. C. 20036 
Attorneys for Appellee 
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To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 


Come now the Appellants in the above-entitled cause and 
respectfully pray the Court to grant a rehearing of this ap- 
peal en banc. As grounds for the Petition, Appellants state 
to this Court as follows: 


A three judge panel of this Court heard argument on 
this appeal on Monday, June 5, 1967, and rendered its de- 
cision on June 23, 1967, affirming the decision of the Dis- 
trict Court in appellee’s favor. 


The question involved in this appeal is: 
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Should this Honorable Court ignore and permit the in- 
justice of extensive cross-examination of a plaintiff in a per- 
sonal injury suit which raised false, irrelevant, and collateral 
issues so patently prejudicial and damaging that from com- 
mon experience it fairly must be concluded that the jury 
was substantially, adversely affected thereby? 


The pertinent facts are: Male appellant, a business invi- 
tee, slipped and fell on ice at an outside entrance to appel- 
lee’s building. The area concededly was controlled by 
appellee, and no question of adequacy of knowledge by 
appellee of dangerous conditions was in issue. The only 
question pertinent to liability was the condition of the spe- 
cific spot where appellant fell at the time of the accident. 
To prove negligent maintenance and the dangerous slippery 
condition appellants adduced testimony of four witnesses 
including that of male plaintiff himself. (J.A. 12) The three 
other witnesses, a physician tenant in appellee’s building, 
his secretary, and an electronics serviceman, all testified as 
to the slippery, icy condition at the specific site of the 


accident. (J.A. 26, 22-23, 15) Appellee’s only witness, the 
janitor, testified that when he found appellant on the ground 
there was no ice there, but that there had been “‘excess 
snow” on which he had periodically spread a “‘salt melter’’, 
and that the temperature was below freezing. (J.A. 47) 


Male appellant sued for the personal injuries he sustained 
in the accident. He suffered a fracture to his left ankle which 
was in a cast for several weeks. He is a registered pharma- 
cist and as a result of this accident he was unable to work 
at the pharmacy owned by him and his wife in partnership. 
The wife, female appellant, sued for loss of consortium. 


It was clearly stated in appellants’ opening statement that 
the claim for loss of consortium was limited to deprivation 
of the support and help of the husband when the wife her- 
self was suffering from a disability. (J.A. 10) 


In cross-examination of male appellant, he was asked 
about an automobile accident involving his wife in which 
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she claimed an injury to her back. After objection appellee’s 
counsel stated at the bench: 
“I am going to prove that he claimed loss of consor- 


tium during the same period that she was claiming 
loss of his.” (J.A. 33) 


The objection was overruled. 
Then followed this cross-examination: 
“Q. Was she in any condition, with her back to 
receive your consortium? 
“A. Not being a medical man, I don’t know how 
to answer that question.” (J.A. 34) 
And then: 
“Q. And you made a claim for the loss of her 
consortium because of her back injury, didn’t you?” 
(Objection by counsel) 
“The Court: I think that goes to the witness’ 
credibility. Objection overruled.” 


“A. If the record so proves it, I imagine I did, 
sir.” (J.A. 34) 


Male appellant thereupon was required to identify his sig- 
nature on the release which had terminated his wife’s claim. 
Appellee never proved that the husband had made claim for 
loss of consortium. 


The pre-trial order clearly stated that no claim was made 
for loss of income from the partnership business, and that 
male appellant’s claim was for disability in his earning capa- 
city as a registered pharmacist. This loss of earning capacity 
was proven through the amounts payed to substitute phar- 
macists (J.A. 20), which precisely followed the terms of 
the pre-trial order. (JA 7-8) Despite this, the following 
cross examination of male appellant was permitted (J.A. 38): 

“Q. Of course, what was your percentage of this 
business? Did you have to pay the whole 100% or 
50% to these pharmacists? 


“MR. GODING: Iam going to object to this, if 
the Court please. 
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“THE COURT: Objection overruled. I think this 
is perfectly proper. 

(83) “Q. What was your share of the partnership? 
Were you on a 50-50 basis with your wife? A. Yes. 


“Q. And this amount here was deducted from your 
income tax, wasn’t it, as a business expense? A. I 
assume so, yes, sir.” 


There were thus three separate areas of objectionable and 
highly prejudicial cross-examination: 


(1) The false issue whether male appellant had 
made claim for loss of consortium. (J.A. 34) This was in- 
duced by appellee’s misrepresentation to the trial court. 
(J.A. 33) While appellants sought to disprove this proposi- 
tion which had no place in the trial, there is considerable 
doubt that the jury accepted their proof. Although the wife 
did testify that her husband had made no such claim, the 
jury heard the trial judge exclude this testimony. (J.A. 43) 
The hostile resistance of the insurance company representa- 
tive, appellants’ rebuttal witness, to questions whether the 
insurance company file contained evidence of a claim for 
loss of consortium, resulted in a state of confusion and un- 
certainty for the jury. (J.-A. 48-51) Appellee capitalized 
on this confusion and uncertainty by its lengthy cros:- 
examination into the amount of the settlement of the wife’s 
accident case and the fact that the husband’s name was on 
the settlement check. (J.A. 51-52) None of this had any- 
thing to do with the case at bar. 


(2) The distortion of female appellant’s claim for 
loss of consortium in the present case. Following the tra- 
ditional function of the opening statement to project the 
extent and limitations of the litigant’s proof, appellants’ 
counsel in his opening statement to the jury carefully lim- 
ited the claim for loss of consortium to loss of “support 
and help of a husband when she herself was disabled.” 
(J.A. 10) In spite of this the question to male appellant on 
cross-examination in this area was charged with sexual con- 
notation. (J.A. 34) This was an unwarranted, undignified 
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thrust obviously designed to attack the integrity of appel- 
lants and of their claims. 


(3) The cross-examination which produced evidence 
that the expense of substitute pharmacists was “deducted 
from your income tax—as a business expense.” (J.A. 38) 
The purpose of this objectionable cross-examination was to 
impress the jury with two factors: (1) that male appellant 
continued to receive regular income from his proprietary 
interest in the drug store and suffered no financial harm, 
and (2) that he manifested mendacity by seeking to obtain 
more than was his due. This is an example of violation of 
the rule which excludes evidence of receipt of collateral 
benefits as enunciated in Caughman v. Washington Terminal 
Co., 120 U.S. App. D.C. 217, 345 F.2d 434 (1965) and 
again by this Court as recently as June 20, 1967, in Aylor 
et al. v. Intercounty Construction Corp., U.S. App. D.C. No. 
20,265 (slip opinion, p. 8). The violation of the rule in the 
present case was aggravated because the cross-examination 
was in an area expressly excluded from consideration by 
the terms of the pre-trial order. (J.A. 7) Appellants were 
not prepared to meet this cross-examination by a showing 
that the absence of male appellant from his store as a result 
of appellee’s negligence considerably diminished his income— 
both before and after “income tax.” (J.A. 38) Nor should 
they have been required to pursue this objectionable tan- 
gent. 


There is no question that these three areas of objection- 
able cross-examination were designed to discredit appellants. 
In appellee’s brief, page 10, it conceded that “the credibil- 
ity of the Appellants was in issue, . . .”. This reference was 
by way of attempt to justify the cross-examination relative 
to the two aspects of consortium. The trial court, itself, 
was heard by the jury to rule the evidence admissible on 
the express grounds that male appellant’s credibility was in 
issue (J.A. 34), and later again it stated at the bench that 
this appellant’s credibility was at stake. (J.A. 48) 
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How effectively appellee succeeded in creating an atmos- 
phere of prejudice can be gauged by reading the cross-exam- 
ination as to loss of consortium (J.A. 32-34), keeping in 
mind the evidence of the wife’s back disability and the prior 
narration to the jury by male appellant of his fractured 
ankle and cast on his foot during the period in question. 
(J.A. 18) Thus the jury had the picture of both husband 
and wife sexually inhibited by physical impediment. What 
possible reaction could the jury have had other than that 
it was hearing a case brought by a grasping, brazen, married 
couple both of whom dishonestly claimed damages for loss 
of consortium. 


The decision of June 23, 1967, in this case by the three- 
judge panel of this Court appears to be irreconcilable with 
the holding in Tipton v. Socony Mobil Oil Co., Inc., 375 
U.S. 34, 37 (1963). The Supreme Court there said: 


“We disagree with the suggestion of the Court of Ap- 
peals that the prejudicial effect of the evidence of 
other compensation would be restricted to the issue 
of damages and would not affect the determination 
of liability. That suggestion ignores that the evi- 
dence was presumably considered without qualifica- 
tion as bearing on a basic fact essential to liability.” 
(Emphasis supplied). 

This Tipton quotation goes directly to the area of cross- 
examination which elicited evidence of male appellant’s re- 
ceipt of profits from his pharmacy during disability. This 
was a collateral source of income the evidence of which was 
equally prejudicial if not more harmful, for the reasons 
above explained, than disability compensation from another 
source. Whether a true case of the “collateral source” doc- 
trine is involved here is of little moment. Certainly it can- 
not be gainsaid that the underlying philosophy of this rule 
was ignored by the admission of the evidence. 

And yet the other two areas of objectionable cross-exam- 
ination, involving the question of contemporaneous loss of 
consortium, present even clearer cases of prejudicial error. 
If honest extraneous matters of “collateral source’’ compen- 
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sation must be excluded, how much more is the need to re- 
ject inaccurate, irrelevant information of a scandalous na- 
ture such as was paraded in the present case? In Campion 
v. Brooks Transp. Co., etc., 77 U.S. App. D.C. 293, 135 F.2d 
652 (1943), a new trial was ordered because the jury was 
permitted to hear evidence of gambling activities of plain- 
tiffs which evidence was unrelated to their personal injury 
claims. Surely it can be said that in the collateral context 
gambling is no more unsavory than the spectacle of false 
claims for deprivation of sexual relations. 


CONCLUSION 


It is respectfully submitted that a rehearing en banc 
should be granted so that appellants might have an oppor- 
tunity to show that they were not afforded a fair trial of 
their cause as a result of the cumulative effect on the jury 
of prejudicial errors committed by the trial court. 


Respectfully submitted, 


JAMES B. GODING 

Attorney for Appellants 
504 Federal Bar Building 
1815 H Street, N. W. 
Washington, D.C. 20006 
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James B. Goding 
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APPELLEE’S ANSWER TO PETITION FOR A 
REHEARING EN BANC 


Comes now Appellee by and through its Attorneys of 
record and an Answer to Petition for a Rehearing En Bane 
filed by Appellants, states as follows: 


1. The Question Presented is not as stated in the Peti- 
tion. In essence the question is whether a verdict for 
defendant on liability should be reversed because of alleged 
errors relating to evidence of damages. The alleged errors 
advanced in this Court formed the basis for a Motion for 
New Trial in the lower Court and were rejected by the 
Trial Judge. Appellants do not claim abuse of discretion 
by the Trial Court, but simply ask this Court to assume 
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error. The division which decided this appeal, composed 
of Chief Judge Bazelon, Senior Circuit Judge Fahy and 
Circuit Judge Leventhal, rejected this argument. 


2. The division held that cross-examination concerning 
an alleged claim for loss of consortium from another acci- 
dent ‘‘was not a sufficiently significant factor to warrant 
a holding that it influenced the jury to decide that the 
accident was not due to the negligence of Appellee’. This 
is in accord with Rule 61 of the Federal Rules of Civil 
Procedure and affirms the sound discretion of the Trial 
Judge. See 3 Barron and Holtzoff 453. 


3. Further, the division held that even assuming the 
cross-examination of male Appellant about alleged cost of 
substitute pharmacists was not justified, it was satisfied 
that the verdict on the issue of liability rested on an ap- 
praisal of the evidence with respect to that issue. The 
division stated, ‘‘Possible prejudice does not sufficiently 
emerge to justify reversal.’’ This, of course, is in accord 


with the evidence. 


4, Appellants still claim violation of the collateral source 
rule even though the division ruled, ‘‘we are not presented 
here with such a situation’’. At pretrial male Appellant 
claimed loss of earning capacity for 15 weeks at the rate of 
$200.00 per week. (J.A.7) At trial, he changed this claim 
and introduced proof that substitute pharmacists were paid 
$2,189.21. (J.A. 20) Male Appellant was asked by his 
attorney, ‘‘Did you pay him or did the store pay him 
this?’’, to which he replied, ‘‘Yes, sir.’ (J.-A. 20) This 
enigmatic answer was brought out by his own attorney on 
direct examination and cross-examination disclosed that he 
owned only one-half of the store. The money paid by the 
drug store to the other pharmacists was not collateral 
compensation to the male Appellant and the case of Tipton 
v. Socony Mobil Oil Company, 375 U.S. 84 S.Ct. 1, cited in 
the Petition is inapplicable. That case involved evidence 
of payments of workmen’s compensation benefits to the 
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plaintiff and argument by defendant that plaintiff ‘has a 
remedy under a federal compensation act, and in fact re- 
ceived benefits in the form of weekly payments under the 
act.’” 


5. Appellants’ statement of pertinent facts that the three 
witnesses ‘‘all testified as to the slippery, icy condition at 
the specific site of the accident’? is not supported by the 
evidence. Male Appellant testified the entire area was 
covered with ice (J.A. 17) and he fell at 10:20 A.M. ap- 
proximately five to seven feet from the door (J.A. 39). 
One of his witnesses, Mrs. Young, testified that between 
8:45 A.M. and 10 minutes to 9:00 A.M. there were big 
spots of ice, but also dry areas in the vicinity of where he 
subsequently fell almost an hour and a half later. (J.A. 
23) Her husband, Dr. Young, testified the area of the fall 
was clear at 5 minutes to 9:00 A.M. except for a small 
patch of ice right by the door (J.A. 26), which he described 
as about 30 inches by 20 inches or 24 inches, immediately 
in front of the door. (J.A. 28) Male Appellant testified 
he disagreed with Dr. Young’s evaluation of the condition 
of the premises. (J.A.39) The third witness, Mr. Condon, 
testified he entered the building roughly between 9:00 and 
9:30 A.M. and at that time the area ‘‘was a little bit 
slippery in there, icy’’. (J.A. 15-16) Appellee’s employee, 
Mr. Wright, testified he put a chemical ice melter on the 
area about 9:00 A.M. and that there wasn’t any ice on 
the area. (Tr. 134). He went to the area where male 
Appellant fell, saw him sitting in the snow seven feet from 
the door. There was no ice where he fell. (Tr. 136) Male 
Appellant testified he had just walked down a public alley 
which was snowy, icy and contained slush. (J.A.12) His 
witness, Dr. Young, rendered first aid to him and observed 
snow or ice or wetness on his galoshes. 


6. The jury resolved the serious factual question in 
favor of Appellee and the division of this Court held, ‘‘The 
jury could hardly be said to have absolved Appellee of 
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liability for these injuries because of confusion or doubt 
concerning the claims for loss of consortium.”’ 


7. The Trial Court correctly instructed the jury on all 
phases of the case, including liability and damages, and 
Appellants made no objection to the charge at that level 
or in this Court. Appellants have never contended that 
the verdict is contrary to the evidence or the law. 


CONCLUSION 


This case was tried for four days; considered by the 
Trial Court on a Motion for New Trial; briefed fully and 
argued before a division of this Court. Twelve jurors, one 
Trial Judge and three Appellate Judges have unanimously 
ruled against Appellants, and Appellee submits that the 
Petition for a Rehearing En Banc should be denied. 


Respectfully submitted, 


Denver H. Granam 
Apert EK. Bravwt 
Attorneys for Appellee 
1314-19th Street, N.W. 
Washington, D. C. 


